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COu tinh cho ngi0i thOt thO vO tai chanh

B0i ngl0i c6 nhilu thang trd m trong s nghilp nhit la vO phi0ng dil n tai chanh, c6 luc thanh
cbng v 0t blc tidn bl ¢ phong phd, cé luc thi't bdi thé thim cla cli tiéu hao. C6 nhilu tri0ng
hip khéng trd ndi dung hin khiln n0 n0n mOingay mOtching chitdin hiicl nghilp sOp dl di
dl n tinh tr0 ng khanh t0n hay n6i n6m na la b0 pha sOn.

Trong xa hii Viot Nam n0 nhilu la mOt diDu x0Ou r0t mang ting, vO 10i tdm ly chung thién hd phu
thO nh chO ng bao gil phu suy, ng00i gi0u muln vay tiln d m0 mang phat tri0 n th00ng mOi thi
rit d0 dang vay dau cling di0c, ngdi mOtvOn cOn cOu nguy gay ding I0i cO d0 thi d0 ng mong
ai giup, khdéng nhlng thl con bl nO doi t0i t0p khéng 101 thoat di dIn d00ng cung gip nhilu
thOm cOnh khO'n khé hollc phUiqudt nd trin chdy hay c6 kU chan dili quyén sinh.

Trén d0t MO nO nhilu khéng phUila mit caitli miln la trd gép di0c dlu va dang hin thi con
di0c cac ngan hang hay ngul n tai trd hoan hi tr0ng dai. Khi thOt thO v tai chanh ai cing co
th0 gip cOu tinh, dé l1a Lult Khanh TO n (Bankruptcy Code) thul ¢ Bilu Khon Thd MOUi MOt
LuCt Lién Bang (Title 11 of the United States Code).

Ludt khanh tin dilc &p ding trén can bl n clu giup mit ca nhén, t0 hdp hun hi p hay céng ty
holt ding t0i Hoa KO ¢é ¢l hiididc x6a bltnd nindl phic hOilam I0iculc dii.

VilaluOtlién bang nén lult khanh tOn cé hilu I0c trén t0t ¢ céc dilu lult ¢é tinh thO n tréi
nglOc cla cac tilu bang chil u theo Dilu Khol'n TOi ThIOng (Supremacy Clause) cla Hil'n
Phap.

Lult Khanh TOn diiOc ap ding gidng nhau t0it0t c0 cac tilu bang vii ngoli I0 cé déi chat khac
bilt vi cac khoIn midn tr0. Theo Ludt Khanh TOn c6 bl n lo0ithD tOc dilc dit tén theo sO
chilng cla bilu Kholn ThD MOOi MOt, d6 lacacchiing 7,11, 12 va 13.

Cho00ng 7 la thD t0c khai khanh t0n théng di ng nhit, 4p di ng cho ca nhan hay v chling, t0 hip
hun hi p hay céng ty. D6 la thl tlc thanh toan ni ndn theo dé tda an sau khi xét di n khai sl

chl dinh mittin vién (trustee) gil quyOn kildm didm t0t c0 cac tai sUn clanglli n0 (debtor)

r0i phan lo0i.
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Ngoai nhi ng tai sIn miln trl (exempt assets), nhil ng tai sin khac diil0c dem ban di rli thanh

toan cho céac chl nO (creditors) tuy theo th t0 Ou tién 0n d0nh
theo lult. Sau dé ngl0i nd d00c toa tuyén bl cho
x06a nl

(discharge) thong thi 0 ng trong vong t0 bl n dl n sadu thang sau khi np din. LOOng blng cla
ng00inO kil m d00c sau khi n0p dn khai khanh t0n dd0c d0tra khdit0m de dla cla cac chi nl
da khai luc di u.

ChoOng 11 latho tdc tai t0 chi ¢ (reorganization proceeding) thi 0 ng dilc ap ding cho céac
cong ty hay t0 hOp hun hO'p. Cac ca nhan cé ni qua mic gili hin theo Chi0ng 13 cling cé thO
xin khai theo Chilng 11. Theo ch0ng nay ngi0in0 th00Ong di0c phép gil I0itaisindl ti0ptic
dif u hanh th00ng nghilp da cé.

NgOOin0 d0 nghl mOtchOOng trinh t0 chdc I0icl sO lam an ca minh, trinh toa d0 théng bao
cho cac chi nl, ndlu d0ng chip thul n thi sau dé tdéa si xac nhi n chinh thi ¢ va rang bul ¢ déi
bén ngl0in0 vOichl nO céc theo dilu khoOn trd nO da dan xdp. ChOOng trinh nay cé thd On
dinh tr0 bOng I0i t0 ¢ trong t00 ng lai hay thanh toan bl ng cach ban di mit s tai siin holc sap
nhOp vao céng ty khac hay vay tiln [Op 10i vOn.

ChoOng 12 lathd thc dingilnchotl chicldicl sO lam an danh cho gia dinh cac chl trdi ndng
nghil p mé phing theo miu cla ChiOng 13 theo d6 nglilli n0 dilc gil I0itai sOn cla minh va
sO tr0 cho cac chd n bng I0itdc trong t00 ng lai.

Ch00ng 13 la chi 0 ng trinh danh cho cac ca nhan cé I0i tlc dlu din trOn0 khéng thD chOp
(unsecured debts) di0i $269,250 cung

nl cé thd chip

(secured debts) diii $807,750. NgUOi n0 di0c @il I0i tai sOn, trong t00ng lai phli tr0 qua tin
vién Chl0ng 13 do toa chl dinh bOng I0itdc sO kilm di0c trong sult dli cla ching trinh nay
ma thi0ng kéo dai t0 3 t0i 5 nam.

SO ti0n nO th0Ong dic gidm xudng t0 10% t0i 100% tuy theo I0i t0 ¢ va khQ nang trd bu cla
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ngl0ind. ChiOng 13 ¢6 I0i dilm x6a dilc vai loli n0 theo Chilng 7 va blo vl ngilind khéng
b0 xilt nha (foreclosures) hay bl xilt cac tai sl n khac mua chia trll hi't (repossessions) trong
thOi gian Ou tién trl cac mon nd ¢6 thd chip.

NhO vOy nhing lo0i n0 nao c6 thl xéa di0c ndu khai khanh t0n d0u tuy thul ¢ hoan cll nh cung
nhOng ydu t0 nd nOn khac nhau cla tdng ca nhan. Do d6 vil c tham khUo 0y I0i cd vincla ludt
sU rOt quan tring tr00c khinOp d0n ra tda di A0 c hO0ng din nén khai theo chi0ng nao cho c6
I0i nhO't tuy theo tinh chOt cla cac mon nO cung vOi tinh chit va gia trd cla cac tai sin ngdlinl
co trong tay.

Khai khanh t0 n theo Chi0ng 7 th 0 ng thich hO p nhit cho cac ca nhan. Ngilin0 di0c xda cac
mon n khong thd chl p r0t nhanh chéng trong vong vai thang sau khi n0 p din. Tuy nhién ndu
I0it0c clangllind kha cao c6 thd di tr0 mOt sO nO thitda cé thi bai bl vO khai vily ddim
ding

(substantial abuse). Theo ly thuylt n0 u chd p thul n cho mOt ki ¢6 d0 khO nang tr0 nd theo
ChiOng7mamulntrinnd ticlalim ding hO thOng lult khanh ton.

NOu ai vla c6 nd bubn ban via nl tiéu pha nén IDuy dilu quan trdng la phUi bilt tinh chit buén
ban theo hinh thi ¢ lult nao. Céng ty va t hip hun hip c6 thd chin khai theo ChilIng 7 hay
ChO0Ong 11 tuy theo y muln s gay ding holt ding budn ban trd I0i nhd ChiOng 11 hay gili tan
ludn theo ChiOng 7. NhIng ng00i budn ban lam chl mOt minh (sole proprietorship) di0 ¢ kO

nh0 mOt c& nhén, do d6 muln dilc toa an blo vO thi phUikhaira t0t cO tai sUn riéng cung tai
sin dung trong thoOng nghidp va li0t ké tong sO n0 nOn mOimOtcO riéng I0n budn ban.

Khai khanh t0 n theo Chi0ng 13 thich hIp cho nhiing ngl0i c6 n0 nha cla va xe c tr0 qué
chOm trd sau kO hO'n hollc ¢ nhilu tai sOn hay c6 nd thul cung nhlng ni khac khéng gili tda
di0c theo Chiling 7. B0 hiidl didu kil n theo ChiOng 13 ngl0ind phOicd I0it0c dlu din cung
tOng sU nO ddOi mOt mOc nao do.

Khai khanh ti'n theo ChiOng 11 gitp cho ca nhan, céng ty, hay t0 hIp hun hip c6 ¢l hii t0
chOc I0i nghilp vO theo d6 sO n0 khéng cé gili hOn nhd ChiOng 13. Théng thl [ ng day la con
di0ng danh cho cac céng ty I0n tim cach xdp ditt0 chic I0i vi c thanh toan nd nOn.
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NgOOin0 th00ng dl0c gil nguyén ¢l sO tai sin cla minh holt ding trd 10i va dan x0p tr0 n0
di0i gidm sat cla toa an. Chi0ng 11 chl dic tdoa xac nhiln sau khi diIc cac chl nd bl philu
chOp nhin. NhOng chi n0 dd0c phan lodi tuy theo tinh chit cla mén nl sO bl philu tuy theo sO
tilbn n0 10n nhO.

NOu ngl Ui n0 khéng dilc chlp thul n thi c6 thO rang xin toadp dit' (cram down) chi 0 ng trinh
trl n0 nOu hOidd0c vai dilu kil n theo lult cho du bl cac chl nd chiing ddi. ChoOng 11 ¢6 10 ¢c6
tinh chOt mOm dd o nhOt trong céc loli khai khanh t0n do do rit khé ap ding mOt cach phl
thdéng vi qua tin phi cho ngli0i n0 cho nén t0 sO thanh cdéng cla ChiOng 11 r0tthOp, thO0ng
chl d00i 10%.

Chung téi se tilp thc mc tim hilu luDt khanh t0n Hoa KO vOi phan tich cac lodi n0 nén khai
theo chi 0 ng nao. Cing nhi thOOng 10, ngdOi vilt xin xac nhin ndi dung cla nhing lo0t bai tim
hilu luD't phap nay chd hoan toan dilc s ding vlitinh cach thdng tin (information) gidp qui
dic gil mOt vai kil n thdc tOng quéat can bl n v lult phdp Hoa KO ma théi va khéng thi coi nhi
lién hD cOalult sl vOithan chl (attorney-client relationship). Do dé n0u c6 vin dd lién quan din
ludt, qui d0c gil vOn cOn phdithOo luDn vli mOtludtsO chuyén mén v tri0ng hip cla qui vO.
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