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Khung hing cla Lult Phap Qudc TO hidn nay li0t cac “t0i b0t bd, hanh ho, thO tiéu,... ng0Oi
diil0p” vao loli “ti ac nhan quyln” hay “t0i ac chi ng nhan loli” va kil b0 cdo bull ¢ “co thd bl
dem ra xét x0 b0t cl 0 dau" va “b0 truy lung diin tin cung trai d0t A0 dem ra tr00c céng ly."

L0 ThD a.- Bai vilt di0i day di0 ¢ thil ¢ hil n cho B0 ¢ San Lul t Khoa [phat hanh vao dip] HJ i
Ngl Mua Thu Chu Sinh Vién Lud t Khoa Saigon-Hub -CO nThd, do cac CSVLK “t1 "1 chlcD
San Jose, California, Hoa KI, vao ngay 16/10/2010 sl p f i.
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Thitra, day chi la tom I00c mOt phOn cla mOt bai nghién clu kha dai do ngiiUi vilt bién soln
ngay sau khi Toa An Hinh SO QuOc TO “th00ng trdc” [International Criminal Court =ICC] ra d0i
ngay 11/4/2002 va di0 ¢ bdo chi 0 BOc California ph0 bidn hiithang 5 va 6/2002.

GOn day, cung viivilc dla dit n00c diin chl nguy cO trl thanh Tay TOng 2 cla Trung-Qulc,
Viot-CO ng dang mO u toan giao Hoang Sa va Tr00ng Sa cho Trung-COng qua Ludt Biln LHQ,
vilc dem cac tliac cla Vilt-Cong ra trd0c Céng Ly Quic TO I0i d00c néu Ién. [1]

TO Saigon, ngay 22/8/2010 vl a qua mit sU clu tu nhan chinh tr0 lau nam pth t0 cao: Cho din
nay, vl n con hang tram ngi0i b0 giam cOdm vé hin dinh, trong d6 c6 BUi Uy QLVNCH Nguyl n
HOu COu, b0 giam gil tréi phép da gdn 34 nam va bl hanh h diin gln mu cl 2 mOt.

Khung hing cla Lult Phap Qudc TO hidn nay li0t cac “t0i b0t bd, hanh hi, thO tiéu,... ng00i
diilop” vao lodi “t0i ac nhan quyl n” hay “t0i ac chilng nhan lodi” va ki b0 cdo bull¢ “c6 thd bl
dem ra xét x0 b0t cl 0 dau" va “b0 truy lung diin t0n cung trai d0t a0 dem ra trd0c céng ly."
NgOOi vilt xin dl0c phd bil n rdng rai bai vilt vi nhIng gi d00c néu trong bai vl n con nguyén gia
tr0 va hOu ich d0ivOivilc dem cac tli ac cla Viot-Ciong ratri0c Céng Ly Qulc TO, mOt ph00ng
cach kho thi “c0u nguy diit n00c” trl0c hiln tinh “T0 QuO ¢ 1am nguy” hi'n bao gil hit.

Khuynh HOOng c0a Lult Phap Quic TO

Sau ThO-Chil n 1939-1945, Tdéa An Hinh SO Quic TO “ad hoc” Nuremberg va Tokyo [2] d00c
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thiDt I0p d0 xét xO b0 n chdp bu quic-xa BO ¢ va quan-philt Nhit, nhi ng kU da gay chit chéc va
tan t0t cho nhilu trilu ngD0i trén thl gili. Khi hai Tda An nay hoan t0t nhil m v culi nam 1946,
bin Céng 00c Qulc TO vO “chiln tranh” va “nhan quylin” ra ddi0 Geneve vOillc mong la cac
hanh vitan ac man r0 s khéng con tai diin nla. Nhi ng cul ¢ chil n tranh [0nh giCa khii TO Do
va COng SOn I0i tilp di n, kéo dai hin n0a thd kO va chém gilt, thO tiéu, tra tin, tu dly,... I0i
hoanh hanh tan bl o khip nli va thl phlm khéng hi bl truy t, xét x0 0 bOt kD Toa An nao.

Sau khi khii COng SOn tan r& [nam 1991] khéng con tac yéu tac quéi dilc nla, cdng ding thO
gili I0i b0t tay vao vilc thilt I0p Toa An Hinh SO Quic TO “ad hoc” Bosnia va Rwanda d0 trlng
trl cac tli &c man rd 0 Au va Phi-chau, thO ¢ hiln cham ngén "0 dau c6 xa hii, 0 d6 phli cé lut
phap" [ubi societas, ibi jus]. V& khuynh hiOng qui ¢ t0 ngay cang doi phi cé mit Toa An Hinh
SO Qubc TO “thdOng tric” d0 xét xd nhing tdiac dli vli nhan lodi, mOttoa an qulc tl hlu hidu
c6 thO m quyl n tai phan bao trum khi p nii mOi c6 thd duy tri d00c “hoda binh, an ninh” thd gili,
hai mOc tiéu cla LHQ.

Do la ly do, thang 6/1998, mit hii nghD qulc t0 quitd 4/5 hOi vién LHQ va trén 800 “t0 chlc phi
chinh ph0” [non-governmental organization] hii hOp U tr0 sO chi nhanh cOa HOi B0 ng Kinh
TO-X& HOi [LHQ] 0 Rome cung vii TOng ThO Ky LHQ Kofi Anna dl ban thUo vilc thiltI0p Toa
An Hinh SO Quic TO “th00ng tric” [ICC]. Ngay 17/7/1998, 121 ni0 ¢ tham d0 hii nghl ky kit
Quy Ch Rome thilt I0p ICC nhing ICC vin chlara diivichladl 60 nI0c phé chuln theo
quy di nh. Trong khi d6, Toa An Quic TO Bosnia I0i “d0m chan t0i chd” va Toa An Quic TO
Rwanda thi “th0t b0 i” hoan toan vi thil u tai chanh.

Thom phan Tay Ban Nha Baltasar Gapzon, nha tranh d0 u nhan quy0 n tich cU ¢, khdng thD kién
nhOn d00c nOa khi t0i ac nghiém tring xOy ra khO'p dlla cOu va t0i phOm thi vin nhOn nhO.
"Cull c cach ming xanh” cla gili thdm phan x0y ra: Ngay 16/10/1998, Gapzon da gay chin
ding tho gili khi ky trat b0t giam cOu TOng ThO ng Chile Augusto Pinochet vl cac tli ac xUy ra
trong thOi gian cdm quydn [1973-1990] khi 6ng nay d0n Anh, di n din phan quyOt “lam rung
chuyln lult phap quictl” cla Toa TOi Cao Anh. Ngay 2/3/2000, kOt thac v an Pinochet, Toa
TOi Cao Anh phan quyOt: "MOt nguyén th0 qulc gia b0 cao bulc vi phlm nhan quyln c6 thi bl
dem ra xét x0 b0t cl 0 dau." [3]

LuCt gia tr0 danh Phap Samuel Pisar tr0 10i phOng viin vO phan quylt cla Toa TOi Cao Anh da
néi: "SO doi hUi phd quat ngay nay la nhing t0i phO m chl ng nhéan loUi phii b0 truy lung dintdn
cung trai dit, b0t cl 0 dau va b0t kD Iuc nao c6 thi tim ra chang d0 dem ra xét xO trl0c cong
ly." [4]

Ti0 p theo, hang lo0t sU kil n xOy ra trén thl gili da thd hiln sO han hoan don nhin phan quylt
I0ch sO cla Toa TOi Cao Anh hay “lult ly” ca Thim Phan Gapzon. Nam 2002, Toa Lién Bang
MO 0O New York da chlp nhin thd ly v than nhan sinh vién b0 sat hii 0 Thién An Mén ngay
8/6/1989 kil n ThO TOOng Trung-COng Ly BOng va ra phan quylt khuyln cdo TOng Thi ng
Zimbabwe Magube phli bli th0 0 ng thilt hDi cho cac ndn nhan “b0 tra t0n, hanh h0” hay than
nhan cac ngl i “bl sat hUi” bli ding cOm quyln cla Magube U Zimbabwe, khi Ly B ng va
Magube din New York hi'p BUi HIi B0 ng LHQ hang nam vli t0 cach nguyén thl mitni0c.
Ngay 24/4/2002, thi m phan Gapzon cuing vi mit d0 ng nghill p ngll 6i Phap yéu clu Toa An
Anh cho phép thI m vl n Kissinger, khi 6ng nay dl n dil n thuyOt tr0 0c 2500 doanh gia 0 dli s nh
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di0ng Royal Albert Hall, London, vO nhdng lién h0 cla Kissinger vii cac ti ac x0y ra 0 Chile
di0ithdi Pinochet [1973-1990] va tuy Gapzon khong thanh cong nhi ng da khil n Kissinger phUi
b0 di bulidiOn thuyltva viivang vl MO.

Ngay 11/4/2002, Toa An Hinh SO Quic TO “h00ng trlc” dlu tién cla thd gilira dOi t0i tr0 sO
LHQ O New York, sau khi di0c 10 n00c phé chuln trong cung mit ngay, nang s ni0c phé
chul'n Quy Ch Rome 1&n 66, vt qua sO 60 quy dnh, va Toa An cé hilu I0c 10 ngay
1/7/2002. Cho dl n nay, Toa An Qui c-gia cla Anh, Tay Ban Nha, Phép, Canada,... dlu c6
thO' m quy0 n tai phan “quic t0” nh0 phan quylt cla Toa TOi Cao Anh trong v Pinochet.

Toa An Quic TO va Toi Ac Vit Clng

1. Tdoa An Hinh SO Quic T0 “t0m thoi"?

Ngay 25/5/1993, I0n dl u tién HDBA ra Nghi QuyCt thilt I0p Toéa An Hinh SO Quic TO “tOm thoi”
[International Criminal Court “ad hoc” Bosnia] dU truy t0 nguyén th d00ng quyln va 26 cling sl
vién vl cac "t0i ac ching nhéan lo0i" va "tli &c chil n tranh" x0y ra trong phim vi mOt n00c, gdm
diOng kim TOng Thi ng Lién Bang Nam TO Slobadan Milosovic, diIng kim T0O LOnh Quéan BUi
Nam TO Dragoljub Ojdanic va T ng Thi ng Serbia, Milan Milutinovic, trong Lién Bang Nam TO.

Coéng t0 vién dlu tién cla Toa An nay 1a ba Louise Arbour da nli til ng thi gili khi ra trat bt
giam dich danh TO ng Thi ng Milosovic va clng sO vién vl cac “t0i ac nghiém tring” x0y ra trong
lic cOm quyln. Cong t0 vién kO nhidm la ba Carla D. Ponte, trong phién x0 khai m0 ¢ vao thang
2/2002, tuyén bl : "Toa An nay bt dlu xét x0 clu Tong Thing Nam T0 vii nhi ng cdo bulc v
“t0i dilt chD ng” va nhilu “t0i ac nghiém trl ng” khac. Chang ta s di0c thly n0n Cong Ly Thi
Gili dang di0c ti0n hanh."

Ngay 11/4/2002, Qul ¢ HOi Nam T0 d4 hOp tac vOi Toa An Quic TO Bosnia khi thong qua dlo
luDt v din dl, cho phép chinh phl Nam TO b0t gil va din d0 t0i Téa Andang dilnral La
Hague céac tli phim b0 truy t0. Ngay 17/4/2002, hanh phap Nam TO I0nh cho cac bl cao tl nip
minh cho Toa An dl dli 0y quydn t0i ngoli tri0c khi xét x0.

TO LOnh Quéan BOi Ojdanic bl cao bulc tli clUng bach dan Albania ra khii Kosovo di danh
riéng viing nay cho s c dan Serb 14 ngl0i dl u tién a0 n trinh dil n Toéa An. Phé Tho TOOng Nam
TO Nikola Sainovic cling bay sang Hoa Lan trinh diln Toa cung vOi Tr00ng cac trli giam vung
Bosnia, Momcilo Gruban, ngi i b0 cdo bulc vl cac tli tra t0n, danh dil p, ham hil p tu nhan va
lam chit nhilu ngd0i. Va chO vai gil ding hO sau khi Qudc HIi Nam TO théng qua lul't di n dO
cho phép bt gil va din di cac bl cao, BO TriOng NOi VO Nam TO la Vlajko Stojilkovic da t0 10
dd tranh sO nhOc nha.

Trong 3 bl n céo tring ddy g n 160 trang, Milosovic va clng sO vién b0 cao bullc vl cac “t0i ac
chOng nhan lodi” va “t0i &c chil n tranh”, bao gim cac “t0i I0m quydn", "t0i tra t0n, hanh hQ
thDOng dan vo thi", "t0i tra tOn, am sat, th0 tiéu, bl tu cac nha dli l0p", "t0i cl0ng bach cac dan
t0c thiDu sO phOirdi bl ndi hD dang sinh siing,"... Theo cU Ls Phim Thanh Dan, t0ng hanh
nghl nhilu nam t0i Paris, “t10t c0 céc tdi ac nghiém tring cla tl p doan CS cIm quyln Ha N
diivOidan toc VN sull't bao nam qua la nhi ng t0i ac ching nhan lo0i va bOt khO thOi tiéu.” [5]
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2. Tda An Qui ¢ Gia c6 Thim Quyln “quic t0”?

Thitra, tr00c khi x0y ra phan quydt [0 ch sO ngay 2/3/200 cla Toa Tli Cao Anh, toa an mit sO
nd0c da co cac phan quydt “n0i rl ng” thD m quyO n tai phan cla Toa An Qul ¢ Gia.

VO &an Eichmann: Sau khi Téa An Quic TO ad hoc Nuremberg xét x0 xong nhém dl u O

Qu c-Xa bic vao culli ndm 1946, Toéa An cac nilc vin til p thc truy nd va xét x0 bl n t0i phlm
Bl c con sét l0i. Bil n hinh la Aldolf Eichmann, chuyén vién gilt ngi0i cla Hitler, d& dung ly [0 ch
va théng hanh gil I0n trin 0 nhilu nO0c va sau cung bl Do Théi b0t0 Argentina. Ngay
11/12/1961, Toa An Quilc Gia Do Thai da 1én an t0 hinh Eichmann vi t0i 4c dil't ching dli v
dan Do Thai trong Thd Chiln Il.

Qua VO an Eichmann, Tdéa An Do Thai da minh di nh 2 nguyén t0 ¢ quan trl ng:

[a] Nguyén t0c "lult hinh ¢6 gia tr hOitl diivOicac t0i ph m nghiém trl ng." Khi Eichmann
phOm t0iac dii vli dan Do Thai vao thli dil m 1939-1945, n00c Do Thai chla ra dli. Do Thai ra
dii vao ngay 14/5/1948 bli NghU Quylt cla LHQ vao ngay 29/11/1947. Do Théi ban hanh “ludt
hinh c6 hiCu I0c vO qua kh" nam 1948 d0 tring phOt nhdom BOc Qulc-Xa I0n trin, chia bl
trng tr0.

[b] Nguyén t0c "lanh thD khong gili hon thom quyln cla Toa An cac nilc dlivii céc tdi phOm
nghiém trlng" cting dl0 ¢ Tda An Do Théai c&n ¢l vao dl ra phan quylt trlng phit Eihmann v
cac t0i ac nghiém tring x0y ra ngoai lanh thl Do Thai gin 20 nam tri0c.

VO an Noriego: Vil n din ly do gin gill kénh dao Panama theo hilp 00c MO -Panama [1978] va ly
do blo vl cébng dan MO, ngay 20/12/1989 T ng Thi ng George Bush cho quan dii MO hanh
quan vao Panama bt TO ng Thi ng Panama Manuel A. Notiego dem vO giam 0 Florida.

Nam 1992, Toa Lién Bang MU U Florida tuyén an phit Noriego 30 nam tu v cac “t0irla tiin” va
“t0i bubn I0u ma tay."

Qua vO an Noriego, Toa Lién Bang M0, ngoai s céng nh n nguyén t0 ¢ “lanh th0 khong gili
h'n thO m quydn c0a Toa An Quic Gia dli vii cac t0i ac nghiém trlng” con minh dlnh "tlirla
tion” va “t0i budn I0u ma tay" la "t0i ac nghiém tring" va “b0 lult phap qul c t0 tring tr0.”

VO &an Pinochet: Ngay 16/10/1998, thi gili sing sOt trlic tin cOu TOng Thi ng Chile Augusto
Pinochet bl COnh Sat Anh bt giam t0i London khi Pinochet t0i day nghl he theo I0i miicla ba
M. Thatcher, cu ThD TOOng Anh, bl n than cla Pinochet va TOng Thilng MO Ronald Reagan.

NgOOUi ky trat na bit quic t0 la th m phan Baltasar Gapzon da cao bul ¢ Pinochet 35 Ui 4c,
trong do co “t0i ac dilt chOng, b0t céc, tra tdn, th tiéu dUi I0p”,... trong thOi gian cOm quydn [
Chile [1973-1990], vli trén 3,000 ngd0i b0 gilt, hin 1,000 mOt tich, trong d6 c6 ¢l ngl i ngoli
qulc.

Toa SO ThO m London quyOt dd nh Anh ¢é thD dOn d0 Pinochet t0i Tay Ban Nha mit cach hip
phap. Trai I0i, Toa Th0Ong ThO m bac bl quyltdinh cla Toa diliva phan quylt vilc b0t gil
Pinochet la trai lul't vi Pinochet di0c hI0ng “quydn ddc miln” truy t0. NOiv0 Ién Toa TOi Cao
Anh, gdm 5 v ThO m Phan chuyén nghilp [nhD TOi Cao Phép Vildn MO] va ngay 2/3/2000, Toa
An nay phan quylt: "Mt nguyén thl qulc gia b0 c&o bullc vi phD m nhan quyln cé thl bl dem
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ra xét x0 bltcl 0 dau."

Theo "tIp tc phap ly", Toa An cé thim quyln xét xO Pinochet phii la mOt Toda An Hinh SO
Qulc TO nhi Toda An xét x0 Milosovic hay mit Téa An Quic Gia cla Chile mii c6 thom quyln
tai phan. Nay, sau an I Pinochet, hOu nhi 0t c0 cac Toa An Qui ¢ Gia trén tho gili diu cé
quyln truy t0 va xét x0 nhl ng t0i ac nghiém tring nhi tr00ng hi p Pinochet.

P00c tin Pinochet bl blt0 Anh, cac nln nhan sng so6t va gia dinh cac nglidi b0 sat hili da
cung vii cac nha tranh diiu cho nhan quyln bilu tinh rim r0 0 Chile déi ddn d0 Pinochet din
Tay Ban Nha. Trong khi dé, TO ng Thi ng Chile Eduardo Frei va ba Magaret Thatcher rdo ridt
viln dl ng Anh phéng thich Pinochet, tr vl nic dl Pinochet ra tri0c Toa An Quil ¢ Gia cla
Chile.

VO phln Pinochet, tuy phO m nhilu t0i &c trong lGc cm quyln nhing da dilc Toa An Chile an
xa va dilc phong tilic ThiOng Nghd STtrin diinéntintiOngla sl di0c hiOng quyindic
miln truy t0 vO trach nhid m cé& nhan trong luc cO m quyln. Culi cung, dan lult sO danh til ng

bil n h Pinochet da clu Pinochet khili b0 din g0 vi ly do nhan d o, vi sO hi trl mOnh mO cOa
phe bl o thl Anh va ba Thatcher.

Theo giam dinh y khoa clla 4 b4c sT, Pinochet 84 tulli b0 bl nh til u d00ng, bl nh tim va t0ng
nglt x0u 2 I0n trong luc b0 giam 0 London, bl n&o bl chln thd 0 ng, chan phdigln té li0t,...
khéng thD chdu ding nUi thO t0c phap ly 1au dai 0 Tay Ban Nha.

Theo lult din dl cla Anh, Toa An Anh khéng c6 quyln ra Iinh din di; quydn nay va quydn
phdng thich thul c v hanh phap Anh. Do d6, hanh phap Anh [luc d6 la TOng Tr00ng Jack
Straw] da ra I0 nh phéng thich va tr0 Pinochet vO Chile vi ly do nhan dr o.

Cac t0 chlc diu tranh cho nhan quyln va nhing ngl i chdng ddi vil c phong thich Pinochet
bilu tinh 0 London d0 ngan chi n chuyl n bay chi Pinochet v Chile khéng thanh céng vi t0i trl.
ChuyOn bay chi Pinochet clla khdng I0 ¢ Chile da khii hanh, chd 2 gill sau khi c6 quydt ddnh
phdéng thich Pinochet, va khéng ghé blit ¢l nilc nao vi s bl bitI0i, ngodi trl mOt hon dlo nhi
thul c Anh-qulc dl ti0p t0 nhién li0u.

3. Toa An Hinh SO Quic TO “th00ng tric”? [ICC] [6]

Tri0c sO “chim tr0” c0a Toa An Quic TO “t0m th0i” Bosnia va tri 0 ¢ tinh hinh t0i 4c dil't chD ng,
t0i &c chi ng nhan lo0i, t0i ac chil n tranh,... ngay cang gia tang, thang 6/1998 mit HOi NghO
Qubc TO quy t0 4/5n00c hoivién LHQ hii hOp 0 Rome cung vi 6ng TOng Tho Ky LHQ Kofi
Annan ban thi o vil ¢ thilt I0p mit Tda An Hinh SO Quic TO “th00ng trdc” c6 thdm quyl n tai
phan dii vlit0tcl cac tli ac nghiém trl ng trén toan tho gili.

Sau 5tulln 10 thUo luOn, ngay 17/7/1998, 121 n00c ky kOt [signature] Quy ChO Rome thilt I0p
mOt Toa An Hinh SO Quic TO thOOng tr0c. Tuy nhién, Quy Ch Rome chi ¢6 hillu Ic khi d00c
60 ni0c phé chuln [ratification]; do d6 Toa An viln chia hinh thanh. Phli d0n ngay 11/4/2002
Toa An miiradii[va cé hilullctl 1/7/2002], sau khi dilc 10 n00c phé chuln trong cling mit
ngay, nang sl ni00c phé chuln Quy Ch0 Rome Ién 66, v [t qua con s 60 quy dlnh. [7]

Vao ngay 17/7/1998, kOt thiic hIi nghl Rome, 6ng Annan tuyén bl : "Toa An Hinh SO Quic TO
th0 0 ng trd ¢ dang hinh thanh nhO'm cung clp nhing gi t0 lau d00c xem la mOt xich b0 thiJu
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trong hi thO'ng phap ly quic t0 d0 xét x0 nhOng tdi &c lién quan sdu dim dli vli nhan loli va
nhilng t0i &c chil n tranh" va, theo Annan, "gilc mi Op [ t0 lau v mOt Tda An Hinh SO Quic TO
thOOng tric nay dilc thdc hidn."

Trach nhil m ca nhan

Pilu 1, Bilu 25 va LOi MO B0u Quy Chd minh d0nh:

[a] ICC cé thim quyDn xét xO cac "ca nhan" vi phOm céc "tUi &c nghiém tring" qul ¢ t0 quan
tam, quy dl nh trong Quy Ch0 Rome;

[b] ICC c6 quyln xét x0 "b0 xung" dli vii cac Toa An Quic Gia.

TOc la:

[a] NDu qul c-gia la chi thd di kil n hay bl kil n tri0c Toa An Quic TO La Hague [1945] thi c4
nhan c6 quyl n di kil n hay b0 kil n tri0c Toa An Hinh SO Quic T0 [ICC] [ra dUi ngay 1/7/2002].
[b] ICC s thi ly nDu Toéa An Quic Gia lién hi [bao che] khéong dem cac "ca nhan" vi phim cac
"t0i ac nghiém trlng" ra xét x0 hay xét x0 nhing trl ng phit khéng dung mic.

Trach nhil m hinh s0

Cac Dil u khol n kh&c trong Quy Chi Rome quy dinh:

[a] Phan quyOt cla ICC cé "tinh cach ciOng hanh" [chd khéng thD "khdng thi hanh" nhi 1CJ quy
dinh didc]

[b] Nguyén tlc “b0t khi thOi tiéu”: Bilu 29 qui dil nh nO n nhan khéng kil n di0c luc nay thi sau
nay kil n ¢ nao cting dilc, khéng bl bltcl "ludt hin chO thOi hidu" nao lam mOt di t0 quyOn.

TOi ac nghiém trl ng

[a] DBi0u 5 minh dl nh t0ng quat cac "t0i &c nghiém tring" qul c t0 quan tdm va tring tr0, gom:
TOi di0t ching [Crimes of Genocide]; TOi ac chdng nhan loli [Crimes against Humanity]; TOi &c
chiln tranh [War Crimes]; TOi xam 100 ¢ [Crime of Aggression].

[b] Cac Bilu 6, 7, 8 gili thich va lilt ké cac "t0i ac nghiém trling" b0 tr0ng phOt dai trén 6 trang
gily ma céc "ca nhan" nin nhan c6 thi kiin tri0c ICC.

Thom quyOn tai phan

Dilu 13 qui dinh ICC c6 thd m quyl n tai phan theo 3 phl [ ng cach:

[a] Do qulc gia hUi vién khOi t0;

[b] Do HDBA yéu clu; hay

[c] Do Cong TO Vién cla Toéa An 10 tiln hanh dilu tra; toc 1a: Cong TO Vién cla ICC c6 tho to
tidn hanh dilu tra va dla ra ICC xét x0 cac t0i ac nghiém tring do nln nhan khii t0.

KOt lul n.- Trong phOm vi mOt bai bao va nhilu dilu khong tiln néu ra 0 day ngd0i vilt xin di0c
kOt luDn bai vilt nh0 sau:

1. Ré rang la vil ¢ thilt I0p mOt “Toa An Hinh SO Quic TO “Om thOi” a0 xét x0 bl n t0i phlm
Vit-Cling la mOt gili phap khi thi ma HDBA da ting ap ding 0 Au-chau, Phi-chau va gl n day
|a A-chau vi b n Pol Pot 0 Cambodia va tJi ac cla bl n Milosovic, Mabuge hay Pol Pot khéng
thD nao so sanh vl sO I00ng va thdildOng vOicac tli ac cla Vilt-Clng dlivlidltnlOc va dan
Vilt trong g0n mOt thD kO qua, kO 10 khi HO Chi Minh ban d0 ng nha cach ming Phan BOi Chéau
cho Phép.
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2. Vilc dem b n t0i phom Vi0t-COng ra tri0c cac “Toa An Quic Gia c6 thim quydn quc t0” co
phin “dln giln” va “h0u hidu” hO n. Ngoai cac v an tiéu bil u néu trén, ngay 26/1/2010, Toa
Ph& An Paris da thOa nhOn “th0m quyOn quic t0” c0a Toa An Phap khi cho phép toa dili tho ly
vl v cla éng Ung, clu Chl TOch Quilc HOi Cambodia, kil n tri0c Toa An Phap v vil ¢ chllng
ba bl tra tdn va mittich 0 Cambodia trong thi gian t0 1975 dlin 1979 ma tri0c d6 Toa Thilng
Thom Paris t0 chOi thO ly.

3. VO gili phap dem bl n tli phOm Vilt-Clng ra trl0c “Téa An Hinh SO Quilc TO “th00ng trl ¢’
[ICC], ViDt-COng la 1 trong sU 6 nO0c [trén tOng sO 198 hii vién LHQ] chi ng vil ¢ thilt I0p ICC vi
bilt chic si b0 dem ra xét x0 trd0c ICC vl di thO t0i&c diiviiditniOc vadan Vilt. Ngoai ra,
theo Dilu 4 Quy Chl Rome thi “ICC c6 thim quyOn trén lanh th0 cdc n00c hUi vién va trén lanh
thD n00c khong phila hdivién viisO thla thuOn clandOc nay.”

Thi nhilng theo Pilu 13 cla Quy Chi thi “Céng TO Vién cla Toa An ¢6 thim quyln t0 tiln
hanh dilu tra va dla ra ICC xét x0 cac t0i ac nghiém tring do ni n nhan khii t0.” Khi MO de dla
rut chd Ky ra khii Quy ChD Rome vi s rIng cac quan nhan MO ¢6 mOt khdp ndi trén thO sO bl
dem ra ICC xét x0 vO hinh sO, Barbara Crossette, bl nh but chuyén vO lult phdp cla td New
York Times nhin xét: “Du Bush c6 rut chi ky clla MO khi'i Quy Ch0 Rome cling thi théi; sl
khéng mit n00c nao d00c xem la ngoai thi m quyld n tai phan cOa ICC. Trén ly thuylt, ngh0i MO,
t0 hang vién chl ¢ cao clp nhit trong chinh quyln nhi BO TrO0ng Qulc Phong hay Ngoli Giao
dinngdOilinh MO, d0u cé th b0 truy t0 vO hinh sO tri0c ICC.” [8]

Thi'm quyl n gili thich va ap ding lult 14 cla Toa An. Do dé, vl gilli phap nay, nin nhan nén
ndp don khidu t0 vOi Céng TO Vién dd ICC quyOt dinh la hOp ly nhit.

Nguyl n Thanh

Coordinator “Justice & Peace for Paracel & Spratly Islands of Vietnam”
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Chu thich

[1] COu HQ Tr. t4 QLVNCH V0o Hiu San, tac gila “BUa Ly Biln Béng vili Hoang Sa Tr00ng Sa,”
sau khi dlc hi s Ha NUi nIp LHQ ngay 6 va 7/5/2009 da nhi n xét: “Ha NOi da [ui b0 U c khi v
hii-d0 nOp LHQ. Dan chung VN di ng bao gill nghe chdng noi, hay nhin nhi ng gi chang lam.
NOu xem hii-d0 Ha NOi v d0 nOp LHQ, chung ta s thOy: 3/4 biln Hoang Sa nll m trong
hii-ph0n Trung-quic; VN chl con 1 dlo dic nhitla Tri Tén, trong s hin 100 d0o cla nhém
Hoang Sa; 4/5 billn Tr00ng Sa khong con ndm trong hii phin VN. VN chl con dlo Trl0ng Sa
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ndiva 2 dio chim, trong sO trén 100 d0 o nli va chim cla nhém Trl0ng Sa.”

V0O n theo chuyén gia vi Biln Béng Vi HIu San: “Ha NOi da céng khai vO hii dl va chinh thOc
nOp LHQ. TO nay, VN céi gi ngiOc I0i v hOiphOn cting khong dd0c. Ha NUi tuyén b0 sO tim mOi
cach di giliquydtvin do Biln Béng va thii gian sl p t0i hai bén “cung ban bl c, dam phan,
phan di nh bién gili Bil n.” Khi dé, Trung Quic sU dung hii d0 ma VN da nlp LHQ d0 dam

phan thi s ph'n Hoang Sa Tr00ng Sa coi nhd xong!”

[2] "ad hoc" [La-tinh,“for this purpose”,“for this occasion”] di0 ¢ dung dl chl tinh cach "khc“)ng
thDOng trdc", "t0m thOi", cho mit "m0 c dich" hay mit "tr00ng hOp" nao dé khi I[Dp mdt Toa An
Quic TO.

[3] “A former head of State charged with abuse of human rights can be brought to trial almost
anywhere.”

[4] “An almost universal clamor today that those who commit crimes against hunanity must be
persued to the ends of the world, whenever and wherever they can be found, and brought to
justice.”

[5] Ls PhOm Thanh Déan la ngl0i da sol n th o nhil u tai lilu va do Gs LOOng ThD Nga, ChQ
TOch HOi PhD NO VN t0i Phap, trinh b0y nhilu I0n tr00 ¢ diln dan LHQ, trong cac khéa hip vl
nhan quyln 0 Geneva vao 2 nam 1994 va 1995. Nghién clu cac tai liDu cla cl Ls Dan, ngl Ui
vilt nhin thOy hOu hOt nhO ng dilu 6ng lit ké trong Tuyén Cao t0 cao Viit-Cong dic tric LHQ
dlu dilc ghillitrong Bidu 6 va 7 c0a Quy Chl Rome vl cac “t0i ac di0t ching” va “t0i ac
chOng nhan lodi.”

[6] Xin d0ng nhOm I0n ICC vOi ICJ [International Court of Justice], thi0ng gUi la Toa An Quic

TO La Hague, do LHQ I0p nam 1945, d0 phén x0 tranh chip gilla cac ni0c hdivién LHQ. Quy
ChU cla Toa nay quy dinh: MOt bén tranh t0ng c6 quyl n “khéng thi hanh” phan quylt cla ICJ,
du chinh ni0c nay t0 y nhi 1CJ phéan xO.

Vi thi, vai tro tai phan cia ICJ chi la con s “0” va gilli ludt gia qudc t0 cho ring ICJ khdng phUi
la tda an dang vii nghia cla nd ma chi la mOt "0y ban trd ng tai" trong dé hai bén tranh chip c6
quyl n khéng thi hanh quylt dinh cOa triing tai. ThO gili mOt tin t00ng vao ICJ, nhit la t0 khi xdy
ra 2 vl an sau day, diu lién quan t0i MO.

-VO &n 1: "U.S. v. Iran" (1980). Sau "cach ming" 1979 0 Iran, bang giao MO -Iran cang thi ng.
B0u 1980, Iran b0t nhan vién ngoli giao MO 0 Iran lam con tin. MO ki n Iran tr00c ICJ [du MO
khong céng nhin ICJ]. ICJ ra phan quylt bulc Iran thd con tin MO, Iran t0 chOi khdng thi hanh
phan quylt cla ICJ. MO bo tay va sau dé phli tim gili phap bl ng con dl 0 ng ngoli giao thl [ ng
thuyOt.

-VO an 2: "Nicaragua v. U.S." (1984). Nam 1984, Nicaragua kil n MO tr00c ICJ doi b0 i th0 0 ng
thilt hoi vi CIA [MO] da yOm tr0 v khi, tiln b0 ¢, kich ding cac culc nlilo0n va tl chlc gai min
0 cac hiicOng cla Nicaragua. ICJ ra phan quylt chp thul n yéu clu cla Nicaragua va M0
khoéng thi hanh tri0c sU chO trich dU dUi cla nhiDu nO0c trén tho gili].

[7] Theo Justice Sans Frontieres, 6 ni0c ching ICC la Trung COng, 0n, Pakistan, Indonesia,
Iraq va Vilt Nam; 21 n00c khéng c6 y kil n va 12 n00c khéng bl philu. Trung COng sO s b0
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kionvivindl Tay TOng. 0n B0 va Pakistan chl ng vi khéng thanh céng khi doi ghi vao Quy
ChO Rome “co v khi nguyén t0” la “t0i ac nghiém trl ng.” Indonesia c6 v n d Bong Timor, Iraq
cO6 vin dl nglOi Kurk va Viot-COng thi lu bu viln d0. MO 1dc d0u chd ng, sau nghe khuyl n cao
claclu TT J. Carter da ky Quy Chi Rome vao culli nhilm ki cOa TT Clinton.

Theo Hilln Phap MO, cac hilp 00c quan tring do TOng Thi ng [hay dli di0 n] ky vOi nO0c ngoai
phlidilc ThoOng Vidn chip thuOn [vOit0 10 2/3] mOico gia trd. B0u nam 2001, hanh phap
Bush tuyén bl : "Né (Quy Chi Rome) s khéng bao gill dilc dlaratrilc ThiOng Vion dl phé
chull n" va phia I0p phap thi tim mQi cach d0 ngan chin vilc thidt I0p ICC vOily do "blo v quan
nhan MO gin gil hoa binh c6 mit khi p thO giCi.”

HO Vil n [COng Hoa] MO con thong qua lult “American Service Members' Protection Act” nhO'm
ngan chin vilc MO tham di vao holt ding cla ICC, cn tr0 cac n00c phé chuln Quy Chl
Rome va 0y quyl n cho hanh phap dilc x0 ding cac billn phap cln thilt dl can thil p cho céng
dan MU hay dl ng minh b0 giam gil bOi ICC.

Thit ra, ly do "bénh vO c cac quan nhan MO " hoan toan khéng c6 cU s. Vi Quy Chl Rome minh
dlnh ré rang ICC sO "khong nhin xét x0 khi Toa An Qui ¢ Gia lién hd dang dil u tra hol ¢ truy
t, trl khi Toa An Quic Gia lién h0 khéng chiu dilu tra hay truy t0 cac tli &c hay truy t0 nhing
tring phOti0y ID."

[8] “Bush appears to be removing the signature of the US from the treaty creating it. Even so, no
country is deemed to be outside the court's jurisdiction. In theory, any American, from a
high-ranking official like the Secretary of Defense or State to a soldier in the field, could be
accused of a crime.” [War Crimes Tribunal Established, Barbara Crossette [NY Times], San
Jose Mercury News, April 12, 2002]
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