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...m0ingO0i chung ta sng trong xa hii ...cing d0u phOi chOu sO chi phdicla ba thd ludt 0, tho
nhOtla lult cla qulc gia bln xJ, thd hai la nhIng nguyén tc, nhiing I0 c0a phong tlc t0p quan
cladan tlc, va thl bala cac gido dilu cla tin ngdOng nlu la tin d0 c0a ton giao...

Defamation :00 Libel00 -00 Slander

Trong sinh holt x& hUi, trong sinh holt ¢ ng dilng Vilt Nam hii ngoli, trong dli sl ng
hang ngay, sl va chim gila ngl0inay vOingdOinO la khéng thD tranh d00c do nhilu ly do,
chOng hin vi bt ding quan did m, hol ¢ tranh gianh chOc vl hD danh, hol ¢ phe dl ng trong sinh
hoOt clng ddng, vi tranh gianh quyln I0i trong sinh kO, .... t0 do, t0o ra xich mich, gay ra b0t
hoa, phéat sinh I0i qua tiing I0i gil a cac bén, tranh cai gil a cac phe nhém, c6 thi la 10i ndi tric
tidp ngay mOt nglCi ta, hol c co6 thd la gian tilp b0 ng vidc r0 tai, tuyén truydn nhing s vilc b0a
dit, xuyén tOc s thOt nhom vu khi ng ngd0i khac, ....th0m chi chOp md nhau la ngd0i cla MOt
trdn gili phong miln Nam, la COng s n, la tay sai COng sOn... cing c6 thd bl ng hinh thc d0
kich nhau qua b&o chi, t0 p chi, ban nguylt san vli nhilng bl ¢ tranh bidm hOa bl n thiu, t0c

fiu.....

N6i chung, nhilng sO kil n dang tillc d6 c6 thl x0y ra di0i nhidu hinh thdc, cé thd bl ng I0i néi,
hoU ¢ bng sO truydn milng qua mOt ngl0ithd ba dl sang tai cho dili ph00ng, cling c6 thl bl ng
van vilt, holc hinh vO.

Trong ngbn ngd Viot Nam, “ph0 bang” di0c dl nh nghta la “ché bai, chl nhi o, chlirla mOt
cach thim t0”, con “vu khO'ng” la vu cho ngl Ui ta chuyln x0Ou d0 lam mOt danh dd, uy tin cla
ho. Do vy, trong til ng ViOt, phO bang bao gim c0 mO I0.
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Trong til ng Anh, t0 ngl “defamation” c6 nghta la “d0t didu lam x0u ngd0i kh&c”, va trong hanh
vibl glila “dit didu lam x0u ngO0i khac” c6 nhi ng hanh vi gli la vu khO'ng IDn phO bang va m(
IO, vi thO, ngay trong til ng Anh, chl “defamation” bao g0 m hai t0 ng0 la “libel” nghta la “vu

khO ng” va “slander” nghia la “ph0 bang”.

Hanh vi b0 ngl0idliglila phd bang, vu khng, mO 10 nhIm xdc phim din danh di cla nglUi
khac thi0ng diln ra bl ng vilc s ding nhing I0i nGi, hollc cO chl, thai di, holc blt cl hanh
dl ng nao, bao gilm cl hinh v, tranh bidm hia...nhIm bay t0 thai d0 khinh b0 d0 lam nhic
nglOi khac, holc gan ghép cho hil mit sO vilc xOu xa, vi di gan cho mit ng0li la gay r0i, pha
holUi, phéan hoa cllng ding, hollc da cly c0a nha ngdli khac dd an trim, holc nglli nay la tay
sai, latalitclangilikia..

Tém I0i, d0 b0 giila phl bang, vu khilng, m0 10 bao gim t0t cl nhi ng hanh vi, I0i ndi ¢ tinh
thO ¢ hiln bdng mOi cach di théa mO, khinh b0, ndi chung la xdc phim di n danh dd, uy tin cla
ngl0i khac, nhim dit di0 ¢ dil u mong mul n la lam cho bl n bé, than nhan cla hi, nhing ngl Oi
sl ng trong khu gia cll, nhing ding hOng trong clngding ...céy nghtllchIlc vl nhilu
phi0ng diln, ching hOnt0 cach, dio dic, kh nang cla nglli do.

Khi mOt ng00i n6i ra nhiing 10i 10 théa mO ngl0i khac, ma khi d00 ¢ cho nghe qua, ai cting hillu
do la nhdng 101 10 nhOm m0Oc tiéu vu khi ng holl ¢ ph0 bang nglJi khac, nhi ng kI n6i ra nhi ng
I0i 10 d6 I0i cai ly ring hO khdng hillu cdu dé I0i mang y nghia nng nd nhd vOy, vli mOc dich
chOy tdi khi b0 dla ra toa, thi I0i cai b00ng, céi chay cai clinay sl khéng dii0c chlp nhin, dla
theo céau tl ¢ dao phap ly “Lata culpa est nimia neglegentia, id est non intelligere quod omnes
intelligent” nghta la “Khéng hil u dilu mOing00i hilu thi phOm I0i nOng vi dé 1a sO b0t cln qua
mOc” vallinOngtrong lultcdy nghida ti0ng ding vli “4c y” holc “cl y gay thilt hoi”.

Khi mdt ng00i b0 xdc phim danh di, b0 bdi nhi, b0 vu khilng hol ¢ b0 xuyén tlc sO thOtsO din
dln nhilu hOu qud, ma dau khO vO tinh thdn c0a ndn nhén la didu quan tring nhit. HOu nhO ai
ctng hilu tinh thOn [a nho ng gi thuO ¢ vO chilu sau c0a tdm hin con ngi0i, gUi theo tri0t ly la d0i
sing nOitdm, chi ng hO n nhi ng y nght, tam t0 tinh cdm...NhOng tdn thOt v0 mOt tinh thOn la
nhOng On t00ng, nhi ng suy t0 khéng t0t trong tdm trl ng cla nl n nhan, ching hin vi bl lang
nhic, b0 vu khO ng trén cac diln dan lién ti ¢, khidn cho n0n nhan nao c6 tdm hin ylu duli, di
xuc cIm, s phdich0u ding bul n philn triln mién, ddn vt tri n&o, lo I0ng cho uy tin, cho danh
dd, do bl hilu I0m ma c6 y nght sai l0c nén thay dlli cach dli x0 vOi minh, nhd cach dli xd cla
bé bl n, cla nhing ngl Ui xung quanh, thim chi c6 thD gay nén binh trtim cIm din din t0 t0 d0
thoat khii c nh khi tam, n6i chung la nhng dau din vO tinh thO n, va ai cling hilu, vOt thI0ng
ngoai da thi di chOa, mau lanh, nhilng vt thO0ng long thi r0t khé quén, mdc du nOn nhén da
di0c bdithO0ng holc phlc hiidanh do.
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NhOng can cll vao dau di chung ta nhin d nh ring mOt hanh d0ng, mOt I0i néi c0a con nglUi la
xOu hay la khéng x0u. Chi ¢ qui vO cling da bilt, m0i ngl i chung ta s ng trong x& hli, trong
b0t cl qulc gia nao, blt cl thD chd chinh trl nao, clng d0u phOichdu sO chi phiicla ba thi
ludt 10, thD nhOtla ludt cla qulc gia bln xd, thd haila nhng nguyén tlc, nhing I0 cla phong
t0ctlp quan cla dan tlc, va thl ba la cac giao dilu cla tin ngdng nlu latin d0 cla tén giao,
dia vao ba cll sl nay ma ngiiita phan doan mit hanh ding, mitI0i néi cla ngdli khac la x0u
hay la khéng x0 u trong sinh hot dli sU ng hang ngay. Lullt phap Hoa ki qui dlnh nhi sau:

Defamation

(SU dit didu lam x0u ngUUi khac)

TO ngd “Defamation” nghta la “s0 dit diu lam x0Ou ng00i khac”, trong til ng Anh la danh t0 luDt
c0 y nghta chung, ring rai, dich ra til ng Vilt Nam thi bao gom cl ba t0i danh la “ph0 bang”,
“m0 10” holO ¢ “vu khO'ng” x0y ra khi mOt ngd 0i ndi ra nhi ng dil u khéng dung sO thOt v ngdOi
khac, va I0i néi xuyén t0c sl thdt dé lam cho ngl0i khac phli ganh chdu nhOng thi0t hii, d0c
bil't la khi nhing I0i néi blla dit d6 di0c loan truyl n ra cong chung. TO ngl “Defamation” nay
bao gilm hai trd0ng hp gdi la “Libel” va “Slander”.

(Defamation occurs when someone delivers a false statement about someone else, and that
false statement causes the "someone else" to suffer harm, particularly when the false statement
is published. Includes both libel and slander)

B0 co6 thd giila phD bang, md IT, holc vu khi ng, t0 ngd cong khai “published” c6 nghia la [0
néi dé phli di0c nglOithd ba nghe di0c, holc bilt r, khdng phUila nghe dl n, nghe ndi, thi't
la khdng di dang dd chlng minh nhD tri0ng hOp I0i b0a dit, xuyén tic s thitdiOc vilt ra trén
gily. (For the purposes of defamation, "published" means that the statement was made to a
third party, not simply that the false statement was put in print).

SO vu khi ng (libel) Ia I0i néi khdng dung sO thOt vD ngdli khac dilc vilt ra trén gily, chlng hin
vil't trén nhl ng nhit bao va tp chi, du ring dl0c vilt trén trang bao Internet (online). (Libel is
the issuance of false statements in print, like newspapers and magazines, even in their online
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formats).

SO ph0 bang, mO 10 (slander) 1a vil ¢ thD hiln hanh vi bOng I0i néi vii ngh0i khac (Slander is
making false statements in a non-print format, usually statements that are spoken to
others).

Lult cla Tilu bang Texas dung t0 ngl “ph0 bang thanh danh cla ngdli kh&c” di chl nhOng vO
vilc x0y ra khi mdt ngd0i cé nhi ng I0i néi khdng dung sO thit, xuyén tlc sO thit nhOIm y dl lam
t0n hOi cho danh di cla nglli khac hollc am chll nglDi dé la ki c6 th cach t0ito.

(Texas law uses the phrase "defamation of character" to cover incidents in which someone
makes a false statement to injure another person's reputation or imply the person has bad
character).

Theo lult, nhOng I0i ndi trén cac cl quan truyl n théng cting bl coi la vu khing, mO 10, ph0 bang
(slander) nlu cé ding y di ham hii ngl0i khac vl thanh danh, uy tin, céng vil c lam an cla ca
nhéan, cl sU lam an cla dli phO0ng b0 am chi.

Ngay nay, vli sU phat tril n cl a internet, thi nh thol ng, ngl0i ta thOy trén cac diln dan xult hil n
vai ca nhéan si ding Nick ma, Email 0o céng khai (published) béi nhi, vu khing, mO 10 vOida
tam, 4c y gay t0n hii thanh danh, danh di (reputation), uy tin (credibility) c0a ca nhan, cla cl
sO lam an cla nglli khac...

TOi thanh phO Houston, Texas, c6 nhing kO b0t I00ng, b0 n nay khéng thich nghe n6i diin IO
phii, ghét nghe ndi din cong bl ng xa hii, bl ngoaitai cActl ngd “danh dU, I00ng tam, t0
trdng va dio dic”, lam ra cac Email 0o, nick ma ma r0t nhidu ng00i da bilt, chD ng h0 n nhQ
“tuong van tran chudiemthui@gmail.com”, “congsanbachthang”,

“tochaduaphahoaicongdong”, va “dadaocongsanbannuoc” thdlng xuyén m0 IO, ph0 bang,

nhO ¢ md nhd ng ngl Ui dang kinh trdng trong sinh hoOt clng ding b ng nhiing I0i 10 b0 n thO u,
t0c tiu cla kO khdng c6 van hda, ngl0i dan Houton glli bOn chudng la “I0c 1am th0 o khOu
Internet”, vinOu sO ding tén thit holc but danh ma ai cting bilt, vOi nhIng I0i 10 b0 n thOu, t0c
ttu nh c mO bilt bao ngd0i nhilu thang qua, bl n cén dl nay s bl nhIng nOn nhan kilnra Toa
vl t0i vu khing, mO 10, ph0 bang.
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NOu kOt quO di0u tra xac dinh nhi ng kO ¢6n dil ¢ ng dilng nay da c6é mit trong hang ngi
quan can chinh mil n Nam x0 a kia, va dang cé dinh dang it nhil u dl n cac hii doan, dl ng phai
chinh tr0, thi 6i théi, nhi ¢ nh& bil't chll ng nao, phiin 0ng chung cla mii ngl0i sO ra sao, vi ai
ctng hilu “con sau lam rdu nOi canh “ ma.

Internet slander

(SU vu khi ng, phU bang, m0 I0 trén m( ng)

SO vu khi ng trén ming la hinh thO ¢ cOa sU vu khing dd0c thO ¢ hiln bl ng cach vilt trén
Internet holc di0c bl vao trong mit internet website, dila 1én di0 n dan hol ¢ dan |én trén nhi ng
bl ng thdng tin. (Internet slander is a form of slander that takes place on the Internet or is posted
to Internet websites, forums, or bulletin boards).

Théng th 0 ng, nhi ng bai vilt dl a trén ming nhi vOy bl xem la vu khi ng, ph0 bang, m0 10 ndu
di0c viltra nhOm mO ¢ dich cdng kich ngl i khac hol ¢ béi nhi ¢ sO lam an cla hl holc cha
dlp danh dO cla ca nhan, chén vui uy tin clla ¢l sO lam an. (Such posts are generally
considered to be slanderous if they are made in an attempt to defame a person or company or
ruin the reputation of that person or company).

NhOng I0i 10 d6 thO 0 ng la phii khéng dung thit hol ¢ cO tinh lam ra nhim y d0 hadm hOi ngdOi
khac ma khéng cOn phlico I0i I0c gi cl. (The statements usually have to be either untrue or be
made in an attempt to be harmful without demonstrating any real interest in the common good).
SO vu khO ng trén mi ng la mOt hinh thO ¢ vu khi ng ré rang, c0 th0 va c6 thd b0 truy t0 tri0c Toa
an dan sU hoUc hinh sO tuy thul ¢ vao tinh chit hol ¢ hinh thlc c0a sO vu khing, m0 10, phU
bang. (Internet slander is a specific form of slander and can usually be prosecuted in a civil or
criminal court just like any other type of defamation).

Phap lul't cla cac quic gia, t0 do clng nhi clng sl n dlu qui dl nh nhi ng t0i danh nh ph0
bang, m0 10, vu khIng ng00i khac theo nhi cau tl c dao phap ly ““Factum cuique suum non
adversario nocere debet”, c6 nghia la “Hanh diing c0a mii con ngi0i chD lam hOi cho chinh b0 n
than minh chl khéng di0c lam hOi ngdOi khac” néi khac di “MOi ngd0i phli chlu trach nhid m v
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nhOng thiDt hOido I0i 10 m cOa minh gay ra cho ngl i khac”.

C6 mit dilu gilng nhau la lul't phap cac qul ¢ gia dilu coi cac hinh thi ¢ vu khi ng, m0 10, phQ
bang vOi mlc dich lam 6 ul thanh danh, thilt hUi danh dO va uy tin c0a nglUi khac, la hanh vi
tréi phap lult db b0 khiitlD ratri0c Toa an hinh sU hol ¢ dan s, nhing I0i khéng gilli thich mOt
cach cl thd, rd rang, nhd ng khai nil m th0 nao la danh di, la thanh danh, la uy tin.

Ludt phap cac qul ¢ gia cling khdng dinh nghta mit cach minh bl ch hanh vi cla mit ngi0i vu
khO'ng, m0 10, phO bang ng00i khac phiinhO thD nao, phli 0 mOc dl ning ra sao, va nin nhan
phii bl thilt hOinOng nhD 0 mdc dl nao mUi bl coila bl xdc phIm va lam thilt h0i cho thanh
danh, lam 6 ul danh dO, lam t0n hOi cho sO nghill p chinh tr0, cho céng vil ¢ lam an buén ban
clahD.

Providing Defamation

Lam sao dl chl ng minh bl vu kh'ng, m0 IO, ph0 bang B0 ching minh d& b0 ph0 bang, m0
I0, vu khO'ng, b0 n phi ching minh di0c hai sO kiln rdng: (1) Phia ddi phO0ng cO tinh noi
nhOng I0i nhO vOy vOi mdc dich nhdm h&m hii b0 n, holc lam 6 ul thanh danh cla bln. (2) Bin
ctng phdi chl ng minh d00c r0 ng chinh bl n than cting nhd danh di, uy tin cla bl n da phoi
chOu nhing hOu qud t0 nhing I0i néi cla phia dii phO0ng, thOtla khd khan di chdng minh di0c
nhOng didu nay. Bon ¢é thD phUividn din ching ¢l la bln da bl mitvidclam, bin da bl nglOi
ta khinh mi0t, hoOc bl mOt uy tin, t0tcD nhOng s kiDn d6 lam cho bIn bl nhilu tr0 ngliva b0t
I0i trong cul ¢ sl ng hang ngay. (To be proven guilty of defamation, you have to prove: (1) that
the offending party made statements designed to harm you or tarnish your reputation, (2) you
also have to prove that you and your reputation suffered as a result of the offending party's
statements, which can be difficult to prove. You may be able to demonstrate that you lost work,
fell victim to public scorn, or lost credibility, all of which can detrimentally affect your life).

Du cho ng00i b0 d0n khi ng d0nh rdng vil ¢ truyln d0t 10i n6i d6 vOi nglOi khac chd la giln chii,
nhOng ndu cé mOt ngl0i khac nghe di0c va nhin thdc I0i néi “khé nghe” d6 da dliIc bl dln noi
ra trong tinh trdng khéng cé tinh cach dua giln, thi I0i n6i d6 d00c¢ danh gia la s vu khi ng

hoU ¢ phl bang holc mO 0. (Even if the defendant contends that the communication was a joke,
if one person other than the plaintiff took it seriously, the communication is considered
defamatory)
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Ciing vi lul't phap céac qui ¢ gia khdng gili thich mOt cach ¢l thd, rd rang, nhi ng khai nid m thi
nao la danh dO, la thanh danh, 1a uy tin, t0 do6, ngl0i dan da cé y nil m khac nhau trong thi ¢ t0
vl nhing t0 ngl nay tuy theo trinh d0 hOc vOn, kil n thOc c0a mdi ngdOi. Vi vy, thilt nght ching
ta thO tim hilu thd nao la danh dd, uy tin cda con ng00i, va hanh vi, I0i néi cla mit ngl0i nhi
thD nao, vall mic di nao mdi bl danh gia la xac phi m d0n danh di, uy tin cla ngi0i khac, cla
t0 chic, hiidoan....

DPilu trd0c tién ai ciing phlithDa nhin mOt sO thOt, d6 la danh d0 cDa mitngdOila sO danh gia
cla miingOdOitrong xa hii, ddng hiOng trong cdng ding dli vili mOt ca nhén vO cac philng
diln dlo dic, khd nang, kil n thd c, thil n chi phQc v0, giao t0 trong ¢ ng dlng, cach cl x0 vli
mOing0d0i,... théng qua holt ding cla hd sau mOt thOi gian dai lam vil ¢ chung, sU ng chung
trong sinh hoOt xa hili.

Danh d0 cla mit ca nhén bao gdm hai dilu kil n la uy tin va dl ¢ tinh t0 trdng. Trong hai difu
kiDn nay, di ¢ tinh t0 tr0ng la quan trdng nhit, vi ai cing hidu mOt dilu r0t sO dlng la “Minh c6
t0 tr0 ng minh thi ngd0i khac mOi tr ng minh” nghia la minh phUi c6 hanh vi, [0 ndi thI nao do
di t0 danh gid minh cho t0t, trong sinh holt gia dinh, trong sinh hoOt x& h0i, trong sinh hoO't
clng ding va bilt gi gin phim gia dé cho t0t ddp. Con yOu t0 thd hai la “uy tin”, chD “tin” la
long tin c0a ngd i khac dii vii minh, trong cull ¢ sl ng gila chl d0i ma khéng c6 ai tin t00 ng
dif u minh ndi, vil c minh lam thi thOt 1a khé sl ng.

Con ngl0i co thd c6 va cing c6 thO khéng cé uy tin, ndu da cé uy tin thi n0u khéng ¢ nhil u, sl
cO it uy tin, nghta la ch ¢6 it ngi0i tin t00ng vao minh hol ¢ ¢é nhilu ngl0i dlt nil m tin vao
minh. NOu ching may, ding h0ng gip mOt kO qua gian hung, cé nhilu qul kO, nén lam nhiCu
nglO0il0m I0n matin t00ng, ngllita glitrl0ng hOp €o le nay la “trao duyén ID0m t00ng cOOp”. Uy
tin la gia tr0 do con ngl0i c6 di0c trong sinh hol't gia dinh, trong sinh hot xa hii, trong sinh
hoUt cOng ding, di0c ngl0i khac nhi n thO ¢ va danh gia, cho nén, nglili c6 uy tin la ngd0idilc
ngl0i khac nghe theo va tin t00ng trong mit 1anh vO ¢ nao do, chilng hi n, trong hoOt dl ng

ching COng t0i Houston, ngi Ui ta thOOng nhi'c nhd d0n éng cOu DOit4 Tro0ng NhD Phung la
ngO0i cé uy tin trong lanh vl ¢ nay.

NhOng mOt ngdOi khéng c6 uy tin trong sinh holt cla tl chlc cac clng ding ngl0i ViDt hOi
ngoli, khédng cé nghta la khédng cé danh di, chang ta cOn phli xac dil nh r6 dil u nay, day la
thanh ph0n nhO ng ngd0i ma chung ta gli la “khdi d0 ng hO0ng thO m I0ng”, c6 th vi ly do nao
do, hi né tranh nhing sinh holt cl ng dlng, b0 gli mOt cach khéng tOt dip la “ndi gié tanh mOa
mau”, d0 chl lo cho dli sing dilc an cl I0c nghilp, nhdng hd vOn thD 0 ng xuyén theo doi

nhO ng sinh hol't cOng ding, va chd |én til ng khi cé nhilng sO villc qua dang x0y ra trong sinh
hoOt cl ng ding.
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MOt ngl0i c6 thd khéng c6 uy tin trong sinh hoOt ¢l ng dIng, nhi' ng ngl Ui ta v n c6 thd c6 uy tin
trong phO m vi nh0 hOp hOn, chl ng hi n trong sinh holt gia dinh, trong sinh hoOt hD hang, lang
gilng, khu gia cl...

NhO vOy, diivOi mOtngdOi co uy tin trong dUi sOng x& hii, danh dJ da bao gdm cl uy tincla
hi, nén miicl ging cla mitngdOi nhOm trilt hD uy tin cting chinh la hanh vi cO tinh lam mOt
danh di ca hi. Khi con ngdicon gil di0ct0 cach va danh dil cla minh la ngi0i con bilt 0
trdng, con cm thdy xOu hO khi minh lam nhOng sO vil ¢ sai trai, hol ¢ b0 ng thD doll n nao do6 dl
I0a 10 c nhing ngl0i xung quanh, thi con ngl i d6 viln con I00ng tri A0 t0 sOa minh, xa lanh
nhOng kO gian ta ma quay v n0o chinh.

Khi mOt ng00ida mdtdicai cdm giac xOu h, cé ngl0i gdi la “long x0u h0 di vO ng” thi kOi do6 coi
nhO da hot xai, nhi ng 10i néi, nhing bai vilt cla hi viin din nhing van thd v d0o dic, vO
danh d, 100 ng tam, trach nhid m lam ng00i...chd la gil t0o b0 ngoai nhi m che mit thO gian,
nén nhing I0i hay y d0 p bil n thanh sdo ngd, chl lam tro cO0i cho thién hi. Nhing sO ddi ldil0m
€o le, nhing kO gian ta, danh mOt I00ng tri, b0t cOn danh dO, chng lo nght gi d0n [00ng tam,
khéng con bilt cai gi glila xdu hd nda, lodi nglOinay bltchldp thd dolnchl cinditdilcmic
dich, va bl n chang v n c6 cul ¢ s ng ung dung, thO nh thdi h0' n nhidu, so vl i nhd ng con ngd0i
sing chéan thit, chit phac, lam |0 [am &n, cho nén dan lanh thip ¢ bé millng chl con bilt rlu 17
than th “Ong trli thilt khéng c6 mit”, cho nén mii cé cau “TA v n thing CHANH”, ching hin
bin CSVN, holc bé |0 con dl clng ding ngdOi Vilt hdi ngoli.

Theo sl biln hoa cla vi trl, “CUNG tic bil n, biln t0c THONG”, nghta la hit thdnh d0n suy,
hOt suy I0i d0n thdnh, giai doOn dentlicladitnilc, x0u xa clatl chic clng ding ngdli Viot
hiingoldi rdi cling phi qua di, cing phUi c6 ngay t00i sang, dilc glila “hitcin bl clctli hOi
thai lai” vi nh0 ng nhil u nh0 0 ng, nhd ng hanh vi gian tr4, hilm ddc cla be 10 con dl clng ding,
cl a dl ng phai x6i thi't, gian manh, diin da s di0c phlibay ra anh sang, miingdli sl dilc
sang mdt, nhOnrd thIc chltclabln chang, dl rdi sl xa lanh, tim ra nh0 ng con ngd i chan
chinh lo cho dli sOng thilt thic cla ding hO0Dng ngay mittlt hon.

Theo thiln y cla tbi, sO nhiDu nh00ng trong sinh hoOt cOng ding la mOt dil u khéng may cho
ngC00i Vit hdi ngoli, n6i chung, nhi ng trong cai rli vl n c6 cai may, vi phli co nhing s nhilu
nhi0ng do, giai doln xJu cla clng ding, ding hiOng mdicé cl hiidl nhin rachéan giatr0,
nhOnra bl mdtthOtcla ting ngdOi ma thli gian qua, chd danh gia qua cull ¢ sl ng bl ngoai,
qua trinh d0 hic vin, qua dda vl x& hii, ching ta da tiing I0m hi la nhOng ngd0i r0t dang
di0c trlng vOng, uy tin, nhdng s thOt thi trai ngl0c, hO chd la mOt bé [0 khdén khéo bilt che dly
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thD don dl l0a diinhIng ngl0i nhD dO, cO tin.

NhO vy, ching ta ¢é thO tO0m hilu ring danh d0 cDa mdt ca nhan dilc t0o I0p, khdng phli chl
trong mOt ngay mdt buli, ma kOt thanh t0 nhOng vilc lam, t0 cach giao t0 cla ngl0i do, t0 thiln
chi, 10 cbng lao, t0 thanh tich ma nglli d6 da dit diUc qua bao nam thang trong sinh holt xa
hii, t0 c0 sO do, hd dilc ding hi0ng trong cdng ding ngl0i Vidt hOingoUi, cing ding bln xO,
nhOn d0 nh va danh gia theo nhing tiéu chuln cla phong tic t0p quan cla slctlc, clatin
nglOng mUingdOiva theo lult phap qulc gia bln x0.

Slander (SO vu kh( ng)

Vu khilng la sO kil n mOt ngd0i ndi ra nhi ng dil u khdng dung sO thOt nhO m mO ¢ dich lam thi0t
hii thanh danh (danh dU) cDa ngl0i khac. NOu I0i néi dé di0 c chllng minh la dang sU thOt, thi
t0i vu khi ng khdng di 0 c thanh I0p. (Slander is the oral communication of false statements that
are harmful to a person's reputation. If the statements are proven to be true, it is a complete
defense to a charge of slander).

Vu kh'ng la mOt hanh vi truy0n d0t tin t0c nh m mOc dich lam cho ng00i khac phli bl x0u hi,
bl nhio bang, bl khinh mi0t, b0 hO thOp gié tr0 trong sinh holt cOng Al ng, holc bl mOtvilc
lam, holl ¢ thil't hOi vO thu nhi p, holl ¢ thOm chi, b0 thilt hOi vD thanh danh va uy tin. (Slander is
an act of communication that causes someone to be shamed, ridiculed, held in contempt,
lowered in the estimation of the community, or to lose employment status or earnings or
otherwise suffer a damaged reputation).

Mul n cOu thanh t0i vu khng, phOi hdidl itnh0t3 ylutd, gdm : (1) phOico I0i néi khéng dung
sO thOt,

(2) 10in6i d6 phiidiCc chinh tai nglUi thD ba nghe, (3) va ng0li noi li vu khD' ng phli nhO n
thO ¢ r6 dilu d6 la hoan toan khéng dung sO thit (The basic elements of a claim of slander
include : (1) a defamatory statement,

(2) published to third parties; and (3) which the speaker or publisher knew or should have
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known was false.

Libel (SO phU bang)

Hanh vi phl bang la cach thic lam x0u ngl Ui khac bl ng hinh thi ¢ vil't, khac vi vu khO ng la
cach thic lam x0u ngl0i khac bl ng hinh thi ¢ ITi ndi. (Libel is the written act of defamation, vs.
slander, the oral act of defamation) Hanh vi ph0 bang la bay t0 10i néi b0 ng cach vilt, holc bl n
in, hoO c tranh v nhO'm y d0 tri0t h0 ngO0i khac mOt cach blt chinh va cong khai hol c la dung
bl n in hol ¢ tranh vl nhO m lam t0 n hOi thanh danh cOa ngl0i khac. (A written, printed, or
pictorial statement that unjustly defames someone publicly or use of print or pictures to harm
someone's reputation).

Chilu theo luDt phap, hanh vi di0c gli la “libel” phli d00c thD hion bdng chi vilt hoUc bl ng
hinh thd ¢ nao dé ma ngdita cé thD nhin thdy di0c, ching hin mOt bai bao holc mit blc hinh
va phli gay thilt hii cho thanh danh cla ngi0i khac, holc tin hii cho céng vil ¢ lam an buén
ban clangllitadilibdtcl khia cOnh nao dé d0 Toa éan cé cl sl ban hanh phan quylt vl an
di0c cdng bl ng. (The act of libel, according to the law, has to be in written or visual form such
as an article or photograph and has to somehow damage the reputation of a person or business
in some way where the courts are the natural place to resolve the claims).

Trong mOt v kiOn vu khilng hol ¢ phl bang, dil u khé khan nhit la phii ching t0 d00cy dinh
clabl din. NOuco dlydl ching cl xac dinh bl diincéy dlnh ham hdi minh rd rang thi v
ki n dé c6 nhidu cd hithanh céng.

(In a libel case, the hardest part is trying to interpret the intent of the defendant. If someone's
intent was clearly malicious, then a libel case has a good chance of succeeding). Cach thilc bao
chiatlt nhOttrong mit vD kil n “ph0 bang” la bl d0n ching minh sO kidn b0 cho la vu khi ng,
phl bang la ding “s0 th0t”, d6 la you t0 quylt a0 nh d0 béc bl vi kil n vu khi ng, phll bang. Y
nidm vO “s0 thOt’(truth) thi khac hOn v iy nidm vO “sO kil n hoOc dO kil n”(fact), vi thO, didu quan
tring la cn phOitham khOo vii mOt vO lult sO d0 d00c hilu rd rang cO thO hOn.

(The best defense in any libel case is "truth" as this element is thought to be something that
mutual excludes libel. The concept of "truth" is different from "fact" so it is important to consult
and attorney for the specifics).
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Public Figures (NgiOi cla quln chung — Nhan vt xa hii)

TO ngO “Public Figure” trong til ng Anh dung dil chl mOt ca nhan c6 tiing tam, di0c¢ nhilu ngOOi
bilt dln, c6 thd la vi h0 d& c6 mit thdi gian dai holt dl ng trong cac I&anh vic vl chinh trl, van
héa, nghi thult, ... ma chdng ta c6 thD t0m dich la ngi0i cla quln ching, ngilicla xa hoi.
Tuy nhién, trong dlli sOng xa hii, cé nhing ngd i cling cling dl0c gdila nOi til ng, nhing la mOt
ca nhan nli tilng blt dlc di, ma til ng Anh gUi la “Involuntary Public Figure”, ching hi n nhi ng
nhan vit trong v an tinh, vO ti0t 10 nhOng bi mOt trong holt d0ng bang giao quic t0 cla Hoa KO
va cac nilc khac cla chi trang Web Wikileaks la 6ng Julian Assange.

Theo tu chinh &n thl nhit c0a Hi0n phap Hoa ki d&a di0c TOi cao phap vilntlo [0p b0t nguln
t0 mOtvO kiOn x0y ra vao nam 1964, trong do, mOt nhan vit cé tilng tam da nOp din kil n vOi ly
do la bl phd bang, vi la mit nhan vt c6 ti0 ng tam trong xa hii, 6ng ta phii ching minh thém
mOtyDu tl nOala bl dinda co I0indi vu khi ng, phU bang vli “acy”. (Under the First
Amendment of the United States Constitution, as set forth by the U.S. Supreme Court in the
1964 Case, New York Times v Sullivan, where a public figure attempts to bring an action for
defamation, the public figure must prove an additional element: that the statement was made
with "actual malice)".

B0 gili thich cho ré hin thi didu dé cé nghta la ngd0i noi I0i vu khD ng, phl bang, mO 10 do6 phUi
bilt rd 1a minh ndi nhi ng dil u khéng dung sO thit, holc vi s xult ma khéng cln bilt I0i minh
ndi dé dang hay sai. (In translation, that means that the person making the statement knew the
statement to be false, or issued the statement with reckless disregard as to its truth (knowledge
of falsity or reckless disregard of whether a statement is true or false) B6 la ly do trong vl Al
Hoang (Ls Hoang Duy Hung), kiln ngiCicao nién hiOng tiln gia SSI la c0 van st An phong
Nguyl n Van Dil n, vi 6ng Al Hoang la mit public figure nén Toa Phac thO m Houston bulc
nguyén di n Al Hoang phli ching minh la b0 d0 n NguyO n Van Diln da hanh x0 vOi ac y (Actual
malice), nh0 ng 6ng Al Hoang da khéng chllng minh di0c, vi viy, da b0 thua kil n t0i Toa Phuc
thOm.

Tom t0t v kiln diin tidn nhO sau :

Nguyen sent an email to Hoang as well as other “friends and colleagues.” The original is written
in Viethamese, but the relevant passages translate as follows: B0 dln Nguy( n Van Diln da gOi
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Email cho nguyén di n Hoang Duy Hung va than hi u. BO n chinh Email d00c vilt bl ng Vit ngd,
nhi ng dolin chinh dl0c dich nh sau: You collected from the people in California $100,000.00
to form a “Heavenly Peace Square” in Vietnam. Did you do it? If you did not do it, what did you
do with that money? Ong da quyén gép tiln bl c 0 til u bang California Dul ¢ 100,000 MO kim d
td chOc mdt Thién An mén t0i ViDt Nam. Ong dathUc hilndiOc vilc dbé chia? NDu chCa lam,
ong da lam gi vOi sO tidn dé?

You received $5,000.00 from Ly Tong’s Legal Fund to go to Thailand to advocate for him. Did
you do it? If you did not, what did you do with that money? Ong da nhin sO til n 5000 MO kim t0
Quy phép ly yom tr0 cho v kiln Ly Tong 0 Thai Lan d0 bao chia cho éng ta. Ong c6 1am vil ¢
nay khéng? NOu khéng, 6ng da lam gi vii sO tidn dé? If you do not refund these [sic] money,
you are a fraudulent person who stole and robbed the money from the people. NI u 6ng khéng
hoan tr0 sO ti0n do6 thi éng la mOt kO gian I0n vi da an clp tiln c0a ding hi0ng

You are in Houston. You stole the position as President of Viethamese Writers PEN Abroad,
Georgia Center.

Ong ¢l ngl t0i Houston, nhing 10i chilm dolt chic vl Chi tich HOi Van bat Vilt Nam hoi
ngoli, Trung tdm Georgia (Til u bang Georgia).

Quan diim cla Toa ThiUng thim nhi sau :

TOi thOnh cOu thO t0, éng Nguydn van Diln cho ring Toa SO th0m da sai I0m trong vill c xac
dinh 6ng c6 hanh viacy thic s, nhing Toa I0i khdng cé ching cl nao xac dang va co6 khl
nang thuylt phic d0 chdng minh 6ng da thic sO hanh ding vi acy Amendment requires
actual malice to be proven by clear and convincing evidence, which means evidence that
supports a firm conviction that the fact to be proved is true. Tu chinh lul't déi hii hanh vidiic
glilathOcsh céacy phUidilc ching minh mOtcéach rd rang va ching cl dilc viln ddn phUi
c6 sOc thuylt phic lam cho ngd0ita tin t00ng manh li0t ring sO kiln di0c vion din la dung sO
thOt.

A showing of “actual malice” in a defamation suit requires proof that the defendant made a
statement with knowledge that it was false or with reckless disregard of whether it was true.
Vilc bilu 10 y chi “th0csO cé acy” holc "co y dinh phUm t0i” trong mOt vd kiDn mO 10 bulc
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nguyén din phii chOng minh cO thD la b0 d0n da hanh x0 vOinhOn thdc hd bi0trd ring diDu
do la sh kil n khdng dung sO thOt, hol ¢ do thilu thO n trdng ma quén mit sO kil n d6 c6 dung
la sO thOt hay khéng.

Nguyen testified that he did not intend to “hurt Mr. Hoang in any way” by writing his email. B0
din Nguyln Van Diln xa4c nhOn rlng 6ng khéng c6 y diinh s ding Email nhO m m0Oc dich “ lam
t0n th00ng Ls. Hoang Duy Hung vO b0t ¢l phdOng diln gi”.

Phan quylt cla Toa Thi0ng thim nhi sau :

We reverse the trial court’s judgment. We render judgment in favor of Nguyen. Toa tuyén phan
hOy b0 bln an cla Toa SO th0 m va phan ring Toa chl p nhin thinh clu cla bl din Nguyln
Van Diln.

00 Opinion (Y kiln)

HOu hOt cac an |0 d0u cong nhiln “y kil n” 1a mit cach bao chia hip ly. Y kiln cla mOt ngdOi
phUi dl0c hoan toan tach ra khii sU xac I0p cla di kil n. (Most jurisdictions also recognize
"opinion" as a logical defense. A person's opinion has to be clearly separated from the assertion
of fact). MOt khia cl nh khac cting khong kém phln quan tring cla vin dd ph0 bang, m0 I0, vu
khO ng la sU kh&c billt gilla sU kil n vay kil n. (Another important aspect of defamation is the
difference between fact and opinion).

NhOng tri0ng hip vu khIng hoc md I0 hol ¢ phD bang bing I0i néi di0c didn dit ra trong ding
cla nhing “d0 kil n”thi thDOng la c6 dly d nhing ly do d0 b0 kiln. NhO'ng I0i ndi chO thD hidny
kiDn hol ¢ chd thuln tay la y kil n thi khéng di ly do d0 di kil n. (Statements made as "facts" are
frequently actionable defamation. Statements of opinion or pure opinion are not actionable).
Trong nhOng vO kiOn vl ph0 bang, mO 10, vu khi ng, Toa an phan bilt I0i n6i cla bl dl n khi ndi
xOu ngl0i khac thul ¢ ding “I0i n6i kh ng d0 nh” (staments of fact) hay d6 chi la mit IDi néi bay
t0 y kil n (statements of opinion).

Thi dO: Khi ngO0i ta ndi r0 ng “ She’s the highest-paid actress in the movie” nghia la “ Co ta la
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mOt n0 minh tinh man b c di0c tr0 100ng cao nhit” thi day la ding “I0i n6i khi ng d0 nh”
(statements of fact). Mul n bilt I0i n6i nay cé dung hay khéng, ngi0ita cIn phlican cl vao cac
di ki n khac, chiing hiin, d0i chil u cac chi philu tr0 tiln cho cd ta, xem cac bin hip ding cla
cO ky kOt vlicac cong ty diln Dnh, dia trén cac di kil n nay, ngi0ita mOi bilt rd c6 dung thit
hay khéng. Do dd, cau néi thul ¢ di ng statements of fact c6 tho dang va ciing c6 th khong
dung, nhi ng do6 la lodi cau n6i ma Toa an c6 th tim hidu mOt cach dJ dang di xac di nh “dung”
va “sai”, can c vao nhing di kil n (fact) la chi philu tr0 til n (pay check) va hip ding
(contract).

Khi mOt ng00i no6i “She’s the prettiest actress in the movie” nghia 1a “Cé Oy la n0 minh tinh man
bl ¢ xinh d0'p nhit”, cau nay thullc d0ng I0i n6i bay t0 y kil n (statements of opinion). Cau noi
thul c lodi nay th 0 ng gay tranh lul n, ngd 0i thi thO'y c6 ta xinh d0p, ngl Ui khac thi I0ithOy c6 ta
khéng xinh dip, chi hip din (hot) ma théi, ngi i thi néi c6 0y x0u, nhl cau néi cla dan Vilt
“x0u ddp tuy ngl0i diidiln”, nén cau ndi thul ¢ dd ng statements of opinion khé phan doan ai
dung ai sai.

B0 c6 tho thl ng trong vO kil n doi b0 i thO0Ong thilt hditrong mOt vD b0 vu khi ng, nguyén diin
phUi: Trd0c hdt chd ng minh nhO'ng 10i n6i c0a bl din la nhO ng 10i n6i khl ng di nh, holc la
nhOng I0i n6i khDng dinh va c6 ¢l I0indidiintd y kiln [0n I0n trong dé. ThO hai, phUi chl ng
minh nhO ng I0i néi dé l1a khéng dung s thit (To win damages in a libel case, the plaintiff must:
First show that the statements were "statements of fact or mixed statements of opinion and
fact". And second that these statements were false).

Trai I0i, cach bao chla dil n hinh trong mOt vO kil n vu kh( ng, ph0 bang, m0 10 la leo lai cach
chO ng minh nhing I0i n6i d6 chl 1a sU chia s y kil n ma thdi. MOt trong nhi ng trinh t0 xét x0
quan tring dd phén bilt c6 phUi 0 ndi dé thul ¢ ding di kil n hay khéong, hollc ndu chl lay kil n
thi cé thl chiing minh tri0c Toa la I0i n6i dé la s thdt hay la khédng. (Conversely, a typical
defense to defamation is that the statements are opinion. One of the major tests to distinguish
whether a statement is fact or opinion is whether the statement can be proved true or false in a
court of law).

Trong nhing vO kil n, hinh s, hi sO holc thdOng sO..., ch mOt tinh ti0t nhd, mOtd0 kidn mOi
(fact) d00c tim ra, ctng c6 thd lam thay dUi hOn cOc diln vO kil n, nh0 cau t0c dao phap ly
“Modica enim circumstantiae varietas, totum plerumque jus immutat” nghta la “SO thay d0i m0t
chut vi hoan cllnh, thi0ng thO0Ong ctng lam thay dli t0t ca cac khol'n ludt &p ding” hay n6i mOt
cach di hilu hOnla “Thay dli mdt chiti0t nhD vO sO kil n, théng th0 0ng cdng lam thay dli hO'n

gili phap phap ly”.
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NOu 10§ n6i ¢6 thd ching minh di0c la c6 thdt hol c khéng dung sO thit, thi vO kil n sO d00c xét
X0 b0imOtb0ithdm doan dl quylt dinh I0indila cé thi't hay la khéng. (If the statement can be
proved true or false, then, on that basis, the case will be heard by a jury to determine whether it
is true or false).

NOu 10§ n6i khdng thd chl ng minh la c6 thdt hol ¢ khdng dung s thOt, Toa an s xOp bl hi sO
ma khéng cl n phi chuyln cho bli thd m doan nghién clu nhing di kidn c6 trong h0 sO v
kil n. (If the statement cannot be proved true or false, the court may dismiss the libel case
without it ever going to a jury to find facts in the

case).

15/15



