LuOt SO Nguyln HOu Thing GOi Van Thi Cho TO ng Thi ng Fidel Ramos VO Vin B0 Lult Phap Va Trit TO °

T&#225;c Gi&#7843;: LS. Nguyln HOu ThOng
Th&#7913; N&#259;m, 04 Th&#225;ng 6 N&#259;m 2009 12:45

Ngay 14-7-1995, nhan kU BUi HIi ASEAN t0i Brunei, Lul't SO Nguyln HOu Thi'ng, Chd TCOch
HOi Ludt Gia Vit Nam t0i California d& gii van th cho 7 v nguyén thd quU c gia trong Hillp HOi
cac Qui c Gia Bong Nam A 1a Phi Lunt Tan, M4 Lai, Nam D00 ng, Brunei, Tan Gia Ba, Thai Lan
va Vilt Nam d0 trinh bay vi vin 0 gili quyt cac v tranh chip t0i Biln Déng Nam A theo
nhOng quy ludt do liou trong Céng 00 c Lién Hilp Quic vO Lult Bion 1982.

Theo cac quan sat vién qul c t0, van thl nay dila ra gili dap Ou tién hang dlu trén th0 gili cho
vin dd tranh chOp gila Vidt Nam va Trung Qul ¢ (World’s leading Vietnamese method. Dung
phi0ng thd c tranh nghU d0 di d0 n hoa binh (The Discussion Proceeds for Peace).

DODi day la van thd cOa Lult SO Nguyldn HIu Thing gii TOng Thi ng Phi Lult Tan Fidel
Ramos:

Thia TOng ThO ng,

Nhan danh HIi Lult Gia Vilt Nam t0i California, chang t6i xin trinh bay cung Tong Thi ng vO'n
di tranh chOp tliqudn dio TroOng Sa.

7 nam tri0c day, c6 trin hdi chidn gila Viot Nam va Trung Qui ¢ t0i vung billn Tri0ng Sa.
Trong ddp nay Trung Qulc doi chd quyldn lanh thD tdi cac qul n di o Hoang Sa va Trlng Sa,
va da chiim cl mitsO hiidlo gay nén mau thul n va tranh chOp gila Trung Qulc vOi Vit Nam
va Phi Lult Tan.

MOi day Trung QuCc con I0n chidm mOt sO cOn, da, baitol IDctlithOm I0c dla PhiLult Tén
nhd Mischief Reef, Haft Moon Shoal, Sabina Shoal va Jackson Bank. Hanh dl ng nay de dila an
ninh toan viing Déng Nam A va cin trll sO t0 do giao thiOng t0i Biln Nam HOi. TO 3 ndm tri0c,
Trung QuO ¢ cling xadm chilm mOt vung bil n t0i Bai TO Chinh (Vanguard Bank) ma ho gUi la Bai
VO n An (Wanan Bei) dC t0 tilln nh0 0 ng quyC n khai thac di u khi cho Hang Crestone. Vung bai
nay n0m trong Thim LOc B0a Vilt Nam cach bl biln 190 hiily vO phia ddng nam. Phia dong
Bai TO Chinh ndi Hang Crestone dang khai thac dilu khi la quln d0o Tri0ng Sa, dli t00 ng tranh
chip gila Trung Qulc, Vit Nam, Phi LuC't Tan, Ma Lai, Brunei, Nam D00 ng va Dai Loan.
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LO0i ROng Trung QuO ¢ hinh chd U, ma BO ¢ Kinh gii la “B0 ¢ Khu Hanh Chanh HOi Nam”, chii m
80% Biln Nam HCi, phia dong gidp Phi Lul't Tan, phia tay giap Vilt Nam va phia nam giap Ma
Lai, Brunei va Nam D00 ng, dil m xa nhit cach Hoa LOc¢ 1,100 hoi ly (hay 2000km). Hanh dl ng
nhd vOy Trung QuOc coi Bion Nam HOila ndi hdiclOa hD (internal waters), ciing nhd B0 Qulc La
Ma ngay x0a gli Bla Trung HUi la “Biln COa Chung T6i” (Mare Nostrum).

Chilu Bilu 57 Cong 00 c Lién Hilp Quic vO Lult BiDn, cac qulc gia duyén hii c6 dic quyln
danh ca tli Vung B c Quyln Kinh TO 200 hii ly (Exclusive Economic Zone). Chillu Dilu 76
Céng 00c Lién Hiop Quic vO Lubt Biln, cac qulc gia duyén hii cé di ¢ quyl n tham do va khai
thac dlu khi t0ithOm I0c dl a (continental shelf) kéo dai t0 200 hiily d0n 350 hdily, nOu v0 mOt
dia hinh, thim I0c dlala sO tilp ndit0 nhién cla nOn l0c dla (continental margin) t0 AUt li0n ra
ngoai bidn. VO mOt phap ly cac qulc gia duyén hii da ky kit hay tham gia Céng 0Cc Lién Hilp
Quibc vl LultBiln ding nhién di0c hiOng quy chl thim IDc d0a phap ly 200 hdily. Bé la
trl0ng hip cla cac qull ¢ gia Dong Nam A nhi Phi Lult Tan, M4 Lai, Nam D00 ng, Brunei, Tan
Gia Ba, Thai Lan va Viot Nam (ViDt Nam da dang ky thO m I0c d0a phap ly 200 hOi ly {0 nam
1982). Chilu Bilu 77 Céng 00c Lién Hi0p Qulc vO Lult Biln cac qulc gia duyén hii cé chl
quyln tuy0tdiitdithOm I0c d0a di tham do va khai thac nhi ng tai nguyén thién nhién. Day la
di ¢ quyd n chuyén hilu theo d6 khéng ai cé quyl n tham do va khai thac diu khi n0 u khéng cé
s 0ng thul'n minh thO cOa qulc gia duyén hii. Nhi ng quyd n nay khéng tuy thull c vao didu kil n
phiicd s chiim ¢l hay cong bl minh thD. Bilu 81 Céng 00c Lién Hilp Quic vi LuDt Biln mOt
I0n nOa xac nhi'n chd quyldn tuyOt ddiva dic quyln chuyén hiu cla qulc gia duyén hili trong
vilc t0 minh dl ng ra tham do va khai thac diu khi, hay ky hidp 00c cOng tac vli cac quic gia

di tam v nhOng ddch vO nay.

Chilu nguyén tiic “cac hilp 00c qulc tl phiidiDc tén tring”, Bilu 26 Céng 00 ¢ Vienna vO Lult
Hilp 00c (1969) quy dinh nh sau: “Cac hiop 00c ¢6 hilu I0c chip hanh bulc cac quilc gia kit
00c phdingay tinh thi hanh hilp 00c¢”. 0y Ban Lién Hiop QuOc vO Lu0t Qulc TO coi dé 1a “m0t
nguyén tic can bin vl lult hilp 00c, ¢ 10 1a nguyén tlc quan trl ng nhit trong céng phap qulc
to”.

Chilu nguyén tic v gia trd thiOng tén cla Lult Quic TO dUivOi Lult Quic NOi, cac qulc gia
kOtOOc phOithOc sO thi hanh nh ng quyl n h0'n va nghta v ghi trong cac hilp 00c hay céng00c
quic t0 . HO khéng thi vion din ludt quic nii d0 khiOc t0 thi hanh nghta vO cOa hd ghi trong
cac hilpOcvacongl0cqulctl mahl daky kit hay tham gia.

Po6 chinh la tri0ng hOp cla Trung Qulc. Sau khi ky Céng 00 c Lién Hidp Qulc vO Lult Biln
nam 1982, 10 nam sau, nam 1992, Bl ¢ Kinh ban hanh Lult Qul ¢ Gia vO Biln (Domestic Law
of the Sea) xam phiIm chl quyln lanh thi t0icac Thim LOc B0a Vilt Nam va Phi Lult Tan,
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clng nhil ticac quin dlo Hoang Sa va Triling Sa. NhOng vi phim lult bil n phdidllc dO trinh
Toa An Qulc TO (The Hague) hay cac Toa An Lult Bin thilt I0p do Cong 00c Lién Hilp Qulc
vl Lu0t Biln.

Mul n gili quy0t nh0 ng méu thull n va tranh chOp vO thim I0c dia, vO hdi phOn hay vO hiid0o,
cac quic gia dilng tong phdi, trd0c hit, tudn hanh nhi ng ph00ng thdc én hdoa nhi dil u dinh,
hoa gili, thiOng nghU hay trl ng tai.

Ngoai ra Téa An Quilc TO cling c6 thim quydn gilli thich va &p di ng nhing dilu kholn cla
Céng 00c Lién Hiop Quic vO Lubt Biln cé hilu I0c chip hanh t0 nam 1994.

SO gili quydt tranh chl p b0 ng nhng phC0ng phap 6n hoa nhi hoa gili, thO 0 ng nghl, tr0 ng tai
hay t0 t0ng sO gip cho Bong Nam A khii bil n thanh vung tranh chi p thi 0 ng xuyén nhi Trung
Boéng. VUi vilc sl ding lult phap (phap tr0) thay thd vidc sO ding vo l0c (phi phap), Bong Nam
A 's0 c6 cl may dilc hing mOt kD nguyén hoa binh, 0n dinh, hilp tac va phln thi nh.

Nhan di p nay chung t6i cling thO nh clu cac qul ¢ gia hUi vién trong Hillp HOi cac Qui c Gia
Pong Nam A ra quydt di nh d0i danh x0 ng Bio n Nam HOi thanh Bil n Bong Nam A. Danh t0
Nam HUi chl ap ding cho Trung Quic. BOivii Vit Nam n6 c6 tén la Biln Béng. BUi vOi Tan
Gia Ba, Nam D00 ng, M& Lai va Brunei né 1a BOc HUi. BUi vdi Phi Lult Tan n6 la Bil n Tay.

HOn n0a danh x0ng Nam HOi c6 thO b0 ngl nhin va gili thich sai l0c la Bil'n cOa Trung Hoa v
phia Nam.

Hay trl Gaesar nhiing gi cla Caesar. ]
Va hay trl Biln BDong Nam A cho cac Qui ¢ Gia Bong Nam A.

Chung t6i xin cdm 0n sO chd tdm cla Tong Thing v v n d0 nay.
Kinh tho,

Thay mOt HOi LuDt Gia Viot Nam t0i California

Cho TOch,

LuOt SO Nguyln HOu ThO ng

Law of the Sea: The Discussion Proceeds for Peaceln the Matter of Law & Order in Southeast
Asian Sea
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(Attorney at Law Nguyen Huu Thong)

Editorial Note: Attorney at Law Nguyen Huu Thong, President of the Vietnamese Lawyers
Association, Inc. in San Jose, recently sent to leaders of South East Asian governments a letter
to urge them to submit the matter South East Asian Sea conflict to an international tribunal.
Following is his letter to President Fidel Ramos of the Philippines.

CALIFORNIA VIETNAMESE LAWYERS ASSOCIATION, Inc.
San Jose, July 14, 1995

President FIDEL RAMOS

C/o Philippine Consulate General

447 Sutter Street, Sixth Floor San Francisco, CA 94108
RE: Law and Order in Southeast Asian Sea.

Dear Mr. President,

On behalf of the California Vietnamese Lawyers Association, | would like to submit for your
consideration the Spratly conflict.

Seven years ago there was a naval battle between China and Vietnam in the Spratly Islands.
China’s declaration of sovereignty over the Paracels and the Spratlys and their occupation by
Chinese navy have sparkled conflict with Vietnam and the Philippines.

Recently, the incidents at Mischief Reef, Half Moon Shoal, Sabina Shoal and Jackson Bank on
the Philippine continental shelf have threatened the security of the area and the freedom of
navigation in the South China Sea.

At Vanguard Bank called Tu Chinh or Wanan Bei, China and Vietnam are claiming a potentially
oil rich tract that China awarded to Crestone Corporation three years ago. That tract lies on
Vietnam’s continental shelf about 190 nautical miles southeast of Ho chi Minh City.

The Spratly Islands, east of the disputed Crestone contract area, are contested by a number of
countries including China, Vietnam, the Philippines, Malaysia, Brunei and Taiwan.

The "U Shaped" area of Nan Hai (South Sea) known as the "Dragon Tongue" claimed by China
as "Hainan Special Administration District" encompasses 80% of the South China Sea,
eastward to the Philippines, westward to Vietham, and southward to Malaysia, Brunei and
Indonesia, the farthest spot having a distance of 1,100 nautical miles (2000 km) from mainland
China. By doing so, China has considered the South China Sea as its "internal waters", the
same way as the Roman Empire called the Mediterranean Sea "Mare Nostrum" (our sea).

By international law, pursuant to Article 57 of the United Nations Convention on the Law of the
Sea (1982) (LOS Convention), all coastal States have been granted exclusive fishing rights in
the Exclusive Economic Zone extending 200 nautical miles from shore.
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Article 76 of the LOS Convention gives coastal States exclusive rights to drill for oil and gas in
the continental shelf up to 350 nautical miles from their coasts. The continental shelf comprises
the sea bed and subsoil of the submarine areas that extend throughout the natural prolongation
of its land territory to the outer edge of the continental margin or to a distance of 200 nautical
miles from the baselines. For those coastal States who have not declared a continental shelf of
up to 200 nautical miles from the baselines, they are entitled to it ab initio, ipso facto and ipso
jure under customary international law, and the 1982 Law of the Sea Convention to which they
are signatories (See the Libya/ Malta Continental Shelf Case, ICJ Report 1985, 13). These are
the cases of the Philippines, Indonesia, Singapore, Malaysia, Brunei and China (Vietnam has
declared its continental shelf of 200 nautical miles from the baselines in 1982). That
200-nautical miles continental shelf is called the Legal Continental Shelf.

Article 77 of the LOS Convention gives sovereign and exclusive rights to the coastal States over
the continental shelf:

1. The coastal State exercises sovereign rights over the continental shelf for the purpose of
exploring it and exploiting its natural resources.

2. These rights are exclusive in the sense that if the coastal State does not explore the
continental shelf or exploit its natural resources, no one may undertake these activities without
the express consent of the coastal State.

3. The rights of the coastal State over the continental shelf do not depend on occupation, or on
any express proclamation.

Concerning the drilling on the continental shelf, Article 81 of the LOS Convention provides that
"the coastal State shall have the exclusive right to authorize and regulate drilling on the
continental shelf for all purposes".

The Rule Pacta Sunt Servanda applies for the observance of treaties.Article 26 of the Vienna
Convention on the Law of Treaties (1969) declares that "every treaty in force is binding upon
the parties to it and must be performed by them in goodfaith". The United Nations International
Law Commission in its commentaries to this rule characterized it as a "fundamental principle of
the law of treaties, perhaps the most important principle of international law". (See 1966 Report
on the I.L.C. reproduced in 61 Am. Int’l L. 248 at 334)(1967).

According to the rule of supremacy of international law, the rights and obligations which a state
has by international law are, on the international plane, superior to any rights or duties it may
have under its domestic law. Article 27 of the Vienna Convention provides that "a party may not
invoke the provisions of its internal law as justification for its failure to perform a treaty". That
failure to perform would constitute a breach of international law requesting remedies with
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provisional measures in case the urgency of the situation required it.

Therefore, China should not invoke its domestic Law of the Sea promulgated in 1992 to
encroach upon the Vietnamese and Philippine Continental Shelves and the whole Spratly and
Paracel archipelagoes. These violations of the Law of the Sea should be submitted to the
International Court of Justice or the International Tribunal for the Law of the Sea for the
resolution of disputes in case the parties do not reach an agreement by negotiation and
conciliation. The International Court of Justice has jurisdiction over the matters relating to the
interpretation or application of the LOS Convention. Until December 1982, the Convention was
signed by 119 states. It has come into force on November 16, 1994 after its ratification by 60
states.

On July 29, 1994, the United States signed the Agreement Relating to the Implementation of
Part XI of the LOS Convention. Last October, President Bill Clinton transmitted a letter to the
U.S. Senate asking its consent to accession to the LOS Convention.

The settlement of these disputes by peaceful means such as negotiation, conciliation and
judicial proceeds would keep Southeast Asia from becoming another Middle East. With the rule
of law taking the place of the use of force, Southeast Asia may soon experience a period of
peace, stability, cooperation and prosperity.

| would like to seize this opportunity to propose that you change the name "South China Sea" to
"Southeast Asian Sea”. The appellation of South Sea (Nan Hai) is good only for China; the East
Sea (Bien Dong) applies only to Vietnam. As for Singapore, Indonesia, Malaysia and Brunei, it
should be called North Sea; and for the Philippines, the correct name should be West Sea.
Furthermore, the name South China Sea could be interpreted erroneously as the Sea of China
in the South.

Let us give to Caesar what belongs to Caesar, and give Southeast Asian Sea to the Southeast
Asian countries.

Thank you for your attention to this matter.

Yours sincerely,

For the California Vietnamese Lawyers Association, Inc.
The President,

NGUYEN HUU THONG

Attorney at Law
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